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SHORTFALL  IN  fflGHWAY  TRUST  FUND 
COLLECTIONS 


WEDNESDAY,  AUGUST  10,  1994 

House  of  Representatives, 
Subcommittee  on  Investigations  and  Oversight, 
Committee  on  Public  Works  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:35  a.m.,  in  room 
2175,  Rayburn  House  Office  Building,  Hon.  Robert  A.  Borski  (chair- 
man of  the  subcommittee)  presiding. 

Mr.  Borski.  The  subcommittee  will  come  to  order. 

The  subcommittee  today  will  be  reviewing  the  growing  problem 
of  fuel  tax  evasion  and  whether  Federal  and  State  efforts  to  reduce 
and  eliminate  tax  evasion  have  worked. 

This  is  the  third  hearing  this  subcommittee  has  held  in  the  last 
six  years  on  this  illegal  practice  that  diverts  billions  each  year  from 
the  Federal  Highway  Trust  Fund  and  billions  more  from  State  pro- 
grams. 

Fuel  tax  evaders  are  simply  stealing  from  the  American  people. 

For  every  dollar  that  is  stolen  through  illegal  tax  evasion 
schemes,  a  dollar  of  costs  will  be  shifted  to  legitimate  and  legal  tax- 
payers. 

A  dollar  into  the  pockets  of  the  tax  cheats  means  another  dollar 
out  of  the  pockets  of  those  who  are  obeying  the  law. 

Or  it  means  more  infrastructure  work  delayed,  rising  construc- 
tion costs,  and  fewer  productivity  gains  in  transportation. 

There  is  no  reason,  not  one,  to  tolerate  illegal  fuel  tax  evasion. 

The  IRS,  the  Federal  Highway  Administration,  and  State  offi- 
cials should  be  putting  the  maximum  effort  into  cracking  down  on 
fuel  tax  evaders  and  increasing  the  revenue  for  the  Highway  Trust 
Fund. 

We  are  especially  interested  in  hearing  how  the  added  resources 
from  ISTEA  have  been  used  to  fight  tax  evasion. 

We  also  want  to  hear  about  any  cooperative  efforts  on  the  part 
of  Federal  and  State  officials  to  increase  enforcement  efforts. 

Every  increase  in  the  fuel  tax  makes  the  practice  of  evasion  more 
lucrative. 

It  is  absolutely  time  for  the  maximum  effort  to  put  an  end  to  or- 
ganized tax  evasion  once  and  for  all. 

This  committee  made  the  fight  against  fuel  tax  evasion  a  priority 
in  ISTEA.  Tax  collection  officials  must  do  the  same. 

I  am  sure  I  speak  for  every  Member  of  this  committee  when  I 
say  we  are  eager  to  help  root  out  the  tax  cheats  and  bring  the 
money  into  the  Highway  Trust  Fund. 

(1) 


I  yield  to  the  distinguished  Ranking  Member,  the  gentleman 
from  Oklahoma,  Mr.  Inhofe. 

Mr.  Inhofe.  Thank  you,  Mr.  Chairman.  You  do  speak  for  every- 
one on  this  committee. 

Evasion  of  fuel  taxes  is  a  $2.6-billion-a-year  problem.  We  learned 
from  a  recent  infrastructure  hearing  that  the  number  one  need  in 
the  public  works  arena  is  to  rebuild  the  country's  crumbling  infra- 
structure, which  will  require  billions  of  dollars.  Accordingly,  we 
can't  afford  to  lose  the  $2.6  billion  a  year  to  tax  dodgers. 

While  I  am  encouraged  with  the  progress  that  has  been  made  fol- 
lowing the  enactment  of  ISTEA,  I  am  concerned  with  the  time  it 
has  taken  the  IRS  to  get  their  enforcement  programs  moving. 
Hopefully,  Mr.  Brand  of  the  IRS  will  be  able  to  reassure  us  of  their 
progress  and  lay  out  for  us  what  the  IRS  is  doing  to  improve  com- 
pliance. 

Finally,  Mr.  Chairman,  I  would  like  to  point  out  to  the  sub- 
committee that  one  of  our  witnesses,  Mr.  Pat  Marchbanks,  who  is 
here  with  us  today,  is  representing  the  Truck  Stop  Operators  and 
owns  a  truck  stop  in  Tulsa,  Oklahoma;  and  I  happened  to  be  there 
when  the  tornado  came  through  and  that  was  devastated,  and — 
glad  to  see  you  are  back  and  rebuilt  now.  But  I  am  happy  to  report 
that  they  are  up  and  operating  again  after  an  extensive  rebuilding; 
and  welcome  to  Washington,  Mr.  Marchbanks,  and  thank  you  for 
sharing  your  concerns  with  this  subcommittee. 

Thank  you,  Mr.  Chairman. 

Mr.  BORSKI.  The  Chair  thanks  the  gentleman. 

The  gentleman  from  Tennessee,  Mr.  Duncan. 

Mr.  Duncan.  I  have  no  statement. 

Mr.  BORSKI.  I  will  submit  for  the  record  the  statement  of  the 
gentleman  from  Pennsylvania,  Mr.  Blackwell. 

[Mr.  Blackwell's  prepared  statement  follows:] 

Statement  of  Congressman  Lucien  E.  Blackwell 

Thank  you,  Mr.  Chairman.  I  would  Hke  to  applaud  you  for  your  sincere,  and  time- 
ly leadership  in  these  matters. 

Reports  declare  that  $2.6  billion  has  been  lost  due  to  fuel  tax  evasion,  in  1993 
alone. 

According  to  a  recent  newspaper  article — in  the  Commonwealth  of  Pennsylvania, 
fifteen  people  and  two  companies  were  indicted,  for  fuel-tax  evasion  resulting  in  a 
total  loss  of  $14.8  million  in  federal  and  state  diesel-fuel  taxes.  This  was  one  of  the 
largest  tax-fraud  cases  ever  brought  in  the  Northeast. 

Of  the  indicted,  one  person  was  charged  with  failing  to  pay  $329,660  in  federal 
excise  taxes  on  thousands  of  gallons  of  diesel  fuel. 

According  to  experts,  this  is  done  by  substituting  home  heating  oil  for  diesel  and 
using  a  series  of  fictitious  distribution  companies  in  a  "daisy  chain."  Invoices  from 
each  of  these  bogus  intermediary  companies  state  that  the  previous  owner  of  the 
product  paid  the  fuel  taxes. 

Tracing  the  fiiel  back  results  in  a  dead  end.  Because  these  bootleggers  have  not 
paid  taxes  on  the  product,  they  can  sell  it  at  much  lower  prices  than  legitimate 
truck-stop  operators. 

Mr.  Chairman,  I  appreciate  your  continued  efforts  in  moving  this  process  forward 
towards  finding  workable  solutions  that  will  result  in  retrieving  some  of  these  much 
needed  monies  in  shoring-up  some  of  the  shortfalls  in  financing  our  highways. 

Mr.  Chairman,  in  light  of  the  serious  challenges  facing  this  committee,  as  we 
wrestle  with  the  shortfalls  in  the  Highway  Trust  Fund  Collections,  I  welcome  the 
witnesses  who  will  appear  before  us  this  morning  and  look  forward  to  hearing  their 
testimony. 


Finally,  Mr.  Chairman,  without  objection  I  would  like  to  submit  as  part  of  my  tes- 
timony several  articles  that  further  address  some  of  these  issues  from  the  industry 
point  of  view. 

Thank  you,  Mr.  Chairman. 
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Coping  with  cheats,  change 


Truckstops  continue  tofigbt  tax  cheating  as 
raids  get  more  headlines  than  results 


let  ol  high-profile  nlds  on  aUeged 
veni  Nonheui  naio,  dietd  fuel  ax 
cvaaloo  ramaint  the  f4o.  1  problem  facing  the 
iruckltop  Industry.  Truckslop  opentocv  say  the 
nids  did  vimuUr  nothing  u>  slleviate  (he  cuohioal 
competidoo  bom  ox  cheaiers.  4n  fact,  d  die 
70-odd  locations  thai  were  raided  by  a  Joint  task 
force  of  tocat,  sale  and  federal  law  enfoicemeot 
officials  las)  fall,  only  five  or 
for  more  than  s  few  days. 

Anocher  aeries  of  raids  this  past 
York,  New  Jersey,  Pennsylvania  and  California 
lesulted  In  more  media  coverage,  but  llale  else, 
according  to  Industry  leaden.  A  string  of  kidlci- 
menu  were  handed  down;  many  individuals  are 
allegedly  pan  of  a  'Bussian  Mafia,'  a  quasl-organ- 
lied  dime  group  composed  of  immigrants  fiom 
■he  former  Soviet  UnioD.  However.  Industry  lead- 
ers point  out,  "Operation  BoUecmaker'  as  It  was 
dubbed  by  law  efLfofcement  ofTiciais  merely  made 
lax  cheaters  more  cautious  and  has  had  little 
impact  on  the  magnitude  of  such  Illegal  activltiea. 

Ihey  also  tlUTved  their  operations  to  greener 
pastures.  |udgir\g  from  the  msh  of  new  applica- 
tions for  tax-free  pemlu  (637)  In  New  Jersey.  This 
occurred  shordy  after  the  Initial  crackdown  last 
fall,  and  officials  said  that  the  names  of  many 
permit  appUcanu  looked  suspiciously  like  the 


The  problem  icnl  uniq< 
pons  from  Oregon  and  ^l^shington 
tax  cheating  is  on  the  rise 


populadon  density  of  the  region  hat  kept  Uiis  a 
InxD  being  a  prime  target  of  btxxleggera. 

A  ■itpwned 
DBde  off  with  C 
after  operating  in  Georgia  for 


1  of  Truck  Ssop  Opera- 

NATSO  I 

K    I 

I  levels,  ooi 
only  arguing 
were  taking  butineas  away  fram  leglUmaie  track- 
slop  operalois.  but  that  govemaiealt  were  kiting 
billiont  of  tlollari  aruiuaOy. 

That  strategy  was  sucoestful  In  bringing  about 
the  raids,  but  u  date,  other  remedies,  such  as 
shifting  the  poiu  of  tax  coUecdon  back  In  die 
distribution  chain,  have  not  become  a  reality.  The 


's  eneigy  tax  proposals,  died  in 

le  federal  govemmem's  own  aa- 
,  fuel  taxes  are  evaded  on  only  abou  one 
In  2;  gal  of  gasoline  versus  coe  In  4  gal.  of  dleieL 
This  is  a  OMnpelling  argtiment  for  changing  (he 
diescl  tax  collection  poim  to  the  refinery.  Oil 
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R*produo«d   with   p*rml»alon   of   oopyright   ownar.      Further   r*preduatlon   prohibited. 


TrucknOfM  wUl  often  provide  th»c  lovlca  free  -TTbo  hnfiU 
to  ouckeo  who  purch«e  fwJ.  but  wUl  chaige  a  ■«  "*  *'*^» 
fee  B>  ofacn  wfao  fuel  I. 


:llMa  100 

.Sl^^t^.   evading  taxes 

Beel  opeimton  be- 

tban  in  deal- 


^  ing  drugs.' 


uacmpdng  »  oqand  beyotui  the  tiucklim  lnlu5Dy 
bf  eiiibncint  (uuxnoblle  mrelera  u  well. 
NAISO,  In  (ici,  Buy  di«nge  ks  name  ttJ  the 
Nularal  Aaodulon  of  lYavel  Centen.  The  fulon- 
•k.  of  oounc  U  ifau  nvci  ceoien  would  nu  have 
10  Rtf  oo  dk»cl  fuel  m  the  cMimt  lo  eojact 
cuoomen.  y/uxOoata  tod  bu»ln««»  omvelen  who 
nonaally  ihun  Ducknopi  would  replace  the  busi- 
oett  loM  from  mjcken  who  aow  ] 


•ince  Ihey  do  not  wmnl  lo  be 
responsIblUty  of  collecting  the  taxet. 

NATSO  has  alio  loudly  denounced  nltlng  motor 
fuel  lain.  Ifi  wiong  to  oonaktfT  Increatlivg  laxei 
u  long  as  we  fail  to  ooUeet  thoee  on  the  books,* 
NATSO  president  Dewey  dower  has  said  publicly. 
'Let's  iKX  give  a  pay  raise  lo  the  crooks  who  are 
already  stealing  from  taxpayers.' 

Cheating  varies  geographically,  but  Is  deAnitely 
a  faoor  everywhere.  Areas  most  problematic  in- 
clude pans  of  the  Northeast,  particularly  Peiuisyl- 
vania.  New  York,  however,  which  char\ged  Its  tax 
collection  pnxedures  for  motor  fuel  a  tew  years 
ago,  doesn't  have  the  rampant  incidents  of  diesel 
fuel  lax  evasion  as  ks  neighbor,  the  Keystone  Sate. 
The  bootleggers  still  evade  the  federal  tax— about 
2I«/gal.— but  don't  get  the  atlded  bonus  of  evad- 
ing the  sate  taxes  as  weU  (an  average  of  17.9</gal. 


Two  organlzahoas  marketing  their  operations  to 
s  broad  range  of  aisomers  are  Travel  Potts  of 
Amerloi  arxl  Green  Shingle.  Each  Is  driving  to  this 
goal  from  an  eruirehr  dif^ 

Travel  Ports  is  a  I6<liec 

In  the 


How  ri  don* 

Bootleggers  are  able  lo  evade  taxes  by  substi- 
tuting No.2  heating  oil  for  diesel,  using  a  series  of 
fictitious  distribution  coctpanies  in  a  "fkisy  chairv* 
Invoices  from  each  of  the 

r  of  the 
.  Itadttg  the  ftiel  back 


suburban  Erie,  Pa.,  and  a  diarter 
AMBEST. 

Travel  Potu  U  headed  by  Phil  Saundett,  chair- 
man, and  John  HoUhan,  president,  who  formerly 
lan  Truckstops  of  America.  They  started  Travel 
Poro  of  America  In  1979  with  one  truckstop  (in 
Dantville,  N.YJ,  bought  five  more  kxatJotu  from 
"nuckstops  of  America  In  19M  and  bought  10  more 
tiuckstops  from  Labar  Enterprises  in  1986.  Travel 
:  pubUc  In  1986  to  obtain  the  capital 

company 

r  In  1986. 
which  t 
chain  lo  16. 

Travel  Potts  employs  abou  1,100  people  (about 
67/statlon  and  JO  or  so  at  heatitjuarteis). ' 
revenue  to  sboul  tlV)  mlUion/year,  wh 


the  product,  they  e 

than   legitimate   trudtstop 

price  of  the  bootlegged  fuel  li 

the  wiuilesale  rack  price,  so  t 

the  taxes  cant  compete  with 

price.  As  a  lesult.  much  of  the  cash  busli>ess  fttxn 

independent  trtickers  Is  going  lo  btxxleggers. 

Legitimate  tiuckstop  operators  have  lo  rely  on 
fleet  business  and  ancillary  services  that  bootleg- 
gers dont  ofTer  lesuuranu.  showers,  lounges, 
merchandise  stores  and  secure  overnight  parking. 


by  his  fiaiher-(n-law.  Carl  Mayr,  in 
dowiuown  Erie.  The  present  ske  of  the  truckstop, 
just  off  1-90  In  Faiivlew,  Pa.,  was  opened  In  I960. 

With  three  shifu  arid  a  resaurant  open  24 
houia/day,  365  days/year,  Creen  Shingle  employs 
about  115  people.  The  repair  shop  empk>yi  an- 
other 20. 

Recognising  the  dUnculty  of  being  an  Inde- 
pendent truckstop  in  an  inoeastngly  chairk-docni' 
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(fhowen,  dothes  wuhen,  telephones,  a  merdwo- 
dUc  More,  check  cashing.  ATMi,  eicj. 

Fleet  cujcomcn  alio  have  the  convenknoe  of 
being  abk  to  pmj  (or  d^Tfgt  by  all  ikivcxt  u  all 
Travel  Pons  locations  with  a  single  check,  which 
greatly  reduces  accounting  headaches.  U  also  gives 


fforts.  They  ihare  ihe  same  problems  as  well,  the 
ijggest  being  competitioo  from  tax  cheats. 
"We've  lost  95%  of  the  owner-openuor  cssh 


when  r*  Invoiced  diieoly  from  the  vendor. 

Green  Shingle  couldn't  offer  cencrallied  billing 
and  payment  SJ  an  independert,  but  as  pan  of 
AMBEST.  Qeets  are  bUled  fot  all  chanzei  at  network 
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To  be  an  AMBEST  tnemb* 
center  must  offer  ceiuin  services,  including  pri- 
vate showers  with  toilcu  free  with  purchase  of  at 
least  50  gal.  of  fud,  lue  repair,  lube  and  oil  change; 
money  transfer  tervice  from  major  vendors;  permit 
services;  pay  telephones,  at  least  60  paved,  lighted 
parking  spaces;  ma^or  billing  services;  check  cash- 
ing; a  convenience  stoie;  and  nearby  kxlglng. 

Forcing  truckstops  to  i 
ensures  that  the  locations  displaying  the  AMBEST 
sign  will  hsve  comparable  facilities,  thus  providing 
the  san«  uniformlry  of  service  as  trucluiop  chairu. 

To  attract  a  broader  cusuxnes  base.  Travel  Ports 
focused  on  image.  Judging  that  the  Uncfapio  in  s 
hinlly-orlexued  travel  center  Is  the  restaurant. 
Travel  Poru  discarded  th 
name  two  years  ago  in  favor  of  Buckhom  Family 

I  decor  and  generous  meal  ponioos 
as  well  as  chikiren's  specialties.  Days  Inns  are  also 
pan  of  some  locatiocu,  which  olfct  comforuble, 
yet  ecorKxnic  kxlging  for  families.  The  merchan- 
dise aorcs  are  also  stocked  with  'family-oriented' 


ledges.  "This  b  a  ma)or  icaaon  why  we  feel  that  a 
aingle,  unafftliaicd  iruckstop  doesn't  have  much  of 
a  future.  You  need  to  be  pan 
network  in  order  lo  get  the  fleet  t 

There  are  two  markets.  Oix  is  the  quick  refuel. 
In  whidi  cash  sales  make  up  a  brge  portion  of 
receipts.  The  other  market  is  the  full  service  facility 
for  drivers  to  use  at  the  end  of  the  day,  which 
Includes  not  only  fuel,  but  food,  s  place  to  wash 
up  and  relax  and  safe  ovemi^t  pariung. 

The  tax  cheats  have  much  of  that  Arst  madtet, 
e  managed  to  keep  the 


John  Holahan  agree*.  The  type  of  operation 
that  tax  cheau  nin  creates  s  bad  image  for  the 
Industry,  which  severely  restricts  our  ability  lo 
attract  the  family-type  travelers." 

Holahan  also  believes  that  fighting  tax  cheau 
takes  an  inordinate  amour«  of  tvs  time,  which 
tr  use  nurugi 
difHcuk  to  I 

the  Buditii\g  process  required  to  build  a  case  is 
time  consuming  and  tedious. 

In  Ms  1992  annual  report.  Travel  Pons  dealt 
lirarUdy  with  the  situation:  Travel  Poru  of  America 


Plaza        cooipedtlvely  priced  facilities  situated  at  hlgh-tiaf- 


truckers  and  naoiodsts  value  highly — consis- 
tency— in  our  wide  variety  of  quality  products  and 
services.  We  offer  large  trucking  firms  such  aixrac- 
tioru  as  computerized  credit  sales  and  ceotraliaed 
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There  arc  60-70  1 
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.  'Instead  of  lelling  at  and  adv«niainj{  a  price 
1  cenu  below  oun,  they're  now  displaying 
prices  that  are  comparafa^  However,  they're  re- 
bating those  several  oenu  back  to  the  c' 
the  ubie  ThcreTore,  ofTkrUlly  they're  aelUng  at. 
»ay.  il.07  (which  Is  our  pump  price),  then  giving 
7</gal.  back  to  the  driver  in  cash.  Tliat  still  leaves 
them  with  a  tremendous  profit,  since  they  areni 
payii^g  the  nearly  40<  In  fedeial  and  stale  excise 


om«r. 

Tax  cheating  isn't  the  only  pitiblefn.  The  eco- 
nomic climate  haa  afTeded  our  aalea,'  says  Hola- 
han.  "People  arc  more  catutous  in  their  spending.* 

Employee  attitude  la  of  great  concern  to 
Undgren.  'If  1  tad 

with 
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Dving  the  ooUeciion  point  of 
■  the  refinery.  TYic  Society  of  inde- 
pendent Gasoline  Maikeien  of  America  would  like 
!  the  lai  pakl  ai  the  rack. 


require  onioad  fuel  to  be  dyed  blue  may  alow 


it  wiU  be  moie  dlSlcuta  kx  lax  cheats  t 
heating  ofl  for  diesel.  odiexs  say  that  what  can  be 
dyed  can  be  •undyed.'  Also,  enfbreemeni  would 
require  physical  Inspection  of  the  fuel  In  tanks, 
which  would  be  nearly  Impossible  because  of  the 
lack  of  Sekl  agenia. 
NATSO  ofBdab  coiKede  that  there  Is  no  single 
■  ■  ,  they  are  working  on  a  num- 
ber of  ftooi 
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[Mr.  Mineta's  prepared  statement  follows:] 

NORMAN  Y.  MINETA,  CHAIR 

COMMITTEE  ON  PUBLIC  WORKS 

AND  TRANSPORTATION 

SUBCOMMITTEE  ON 

INVESTIGATIONS  AND  OVERSIGHT 

HEARING  ON  SHORTFALL  IN 
HIGHWAY  TRUST  FUND  COLLECTIONS 

AUGUST  10,  1994 

Our  hearing  today  is  on  a  very  critical  matter-the  shortfall  in  highway  trust  fund 
collections  that  results  from  systematic  evasion  of  fuel  taxes  by  criminal  conspiracies.  This 
is  our  third  hearing  on  this  issue  since  the  problem  of  fuel  tax  evasion  flared  up  in  the  1980s. 

Two  years  ago,  at  our  last  hearing,  the  Federal  Highway  Administration  estimated 
that  $2.6  billion  per  year  in  fuel  taxes  was  being  evaded  at  both  the  state  and  federal  levels. 
Today,  Federal  Highway  will  testify  that  the  problem  has  actually  gotten  worse:  their 
estimate  of  combined  state  and  federal  losses  is  now  about  $3  billion  per  year.  This  means 
that  we  have  the  equivalent  of  a  3-cent-per-gallon  fuel  tax  that  goes  into  the  pockets  of  the 
mobsters,  not  into  rebuilding  our  nation's  surface  transportation  infrastructure. 

Everyone  agrees  that  the  actions  taken  since  our  last  hearing  should  have  a  positive 
impact.  Moving  the  point  of  collection  for  diesel  fuel  taxes  to  the  "terminal  rack"  should 
reduce  the  number  of  parties  IRS  has  to  audit  and  should  enhance  compliance.  The  diesel 
fuel  dyeing  requirement  put  in  place  in  January  of  this  year  should  provide  an  easy  way  of 
checking  whether  diesel  fuel  used  on  highways  has  had  its  taxes  paid. 

I  should  note  that,  while  everyone  agrees  that  these  two  actions  will  help  to  reduce 
evasion,  these  provisions  were  almost  lost  in  the  partisan  wrangling  over  the  Omnibus 
Budget  Reconciliation  Act  of  1993--President  Clinton's  deficit-reduction  package.  I  would 
hope  that,  in  the  future,  we  can  work  together  to  enact  needed  changes  in  the  law  in  a 
bipartisan  manner. 

Today  we  want  to  look  at  how  well  the  program  to  fight  fuel  tax  evasion  is  working 
and  what  needs  to  be  done  to  make  it  work  better.  We  will  ask  how  the  $7.5  million  we 
authorized  in  ISTEA  are  being  used.  We  will  ask  whether  enforcement  officials  are  taking 
advantage  of  the  diesel  dyeing  requirements  by  conducting  roadside  checks  for  illegal 
highway  use  of  dyed  fuel.  And  we  will  ask  whether  the  IRS  is  making  use  of  all  the 
regulatory  and  enforcement  authority  available  to  it. 


Page  Two 

Fuel  tax  evasion  is  an  ominous  threat  to  our  surface  transportation  infrastructure. 
As  this  Subcommittee's  hearings  on  infrastructure  needs  have  shown,  the  resources  lost 
through  evasion  are  needed  to  rebuild  our  bridges,  improve  the  quality  of  our  highways,  and 
reduce  congestion  throughout  our  surface  transportation  system.  We  cannot  afford  to  let 
this  problem  continue. 

I  look  forward  to  the  testimony. 
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Mr.  BORSKI.  Okay,  we  would  like  to  welcome  our  first  witness 
this  morning,  Ms.  Jane  F.  Garvey,  Deputy  Administrator,  Federal 
Highway  Administration.  And  Ms.  Garvey  is  accompanied  by  Mr. 
James  R.  Link,  chief.  Highway  Revenue  Analysis  Branch. 

Would  you  please  stand  and  raise  your  right  hands. 

[Witnesses  sworn.] 

Mr.  BORSKI.  You  may  be  seated.  Ms.  Garvey,  nice  to  see  you 
again. 

TESTIMONY  OF  JANE  F.  GARVEY,  DEPUTY  ADMINISTRATOR, 
FEDERAL  HIGHWAY  ADMINISTRATION,  U.S.  DEPARTMENT 
OF  TRANSPORTATION,  ACCOMPANIED  BY  JAMES  R.  LINK, 
CHIEF,  HIGHWAY  REVENUE  ANALYSIS  BRANCH 

Ms.  Garvey.  It  is  a  pleasure  to  be  here  today  to  review  the  role 
of  the  Federal  Highway  Administration  in  our  efforts  to  combat  the 
nationwide  problem  of  motor  fuel  tax  evasion.  I  would  like  to  recog- 
nize Jim  Link,  who  is  with  me.  He  has  provided  the  leadership  role 
for  us  at  Federal  Highway  on  this  issue  and  has  worked  very  close- 
ly with  Members  of  the  committee.  With  your  permission,  Mr. 
Chairman,  I  would  like  to  submit  my  formal  statement  for  the 
record  and  just  summarize  my  remarks  at  this  time. 

The  issue  of  fuel  tax  evasion  has  been  a  matter  of  serious  con- 
cern for  the  Federal  Highway  Administration  for  several  years.  My 
predecessors  have  come  before  this  subcommittee  in  prior  years  to 
discuss  the  extent  of  the  problem  and  to  report  on  measures  taken 
to  reduce  the  continuing  drain  on  the  Highway  Trust  Fund  due  to 
major  fuel  tax  evasion  fraud  schemes. 

In  the  past,  the  issue  of  evasion  has  been  focused  primarily  on 
the  estimated  losses  to  the  Federal  and  the  State  Highway  Trust 
Funds.  Since  85  percent  of  the  Trust  Fund  revenue  is  derived  from 
motor  fuel  taxes,  this  remains  our  primary  concern.  However, 
motor  fuel  tax  evasion  can  no  longer  be  thought  of  solely  as  a  Trust 
Fund  problem.  Currently  6.8  cents  of  the  18.4  cent  gasoline  tax  and 
the  24.4  cent  diesel  tax  are  specifically  dedicated  to  deficit  reduc- 
tion. This  is  a  contribution  of  over  $9  billion  annually  to  deficit  re- 
duction. The  importance  then  of  protecting  the  integrity  of  the 
motor  fuel  tax  compliance  system  is  critical  not  only  to  our  continu- 
ing efforts  to  improve  and  maintain  our  national  surface  transpor- 
tation system  but  to  supporting  our  national  deficit  reduction  strat- 
egy. 

Substantial  revenue  losses  caused  by  motor  fuel  tax  fraud  were 
first  discovered  in  the  New  York  metropolitan  area  in  the  mid- 
1980s.  Since  that  time,  fuel  tax  evasion  schemes  have  spread  to 
every  region  of  the  country.  Particularly  disturbing  is  the  clear  evi- 
dence that  many  of  them  are  masterminded  and  controlled  by  orga- 
nized crime. 

Our  view  of  the  current  situation  remains  that  gasoline  tax  eva- 
sion has  been  curtailed  due  to  legislative  and  regulatory  changes. 
We  anticipate  that  the  changes  in  the  diesel  fuel  taxation  proce- 
dures and  the  requirement  for  dyeing  of  tax-exempt  diesel  fuel  en- 
acted in  the  Budget  Reconciliation  Act  of  1993  will  have  a  major 
impact  on  reducing  diesel  fuel  tax  evasion  in  the  future. 

Evasion,  though,  continues  to  be  a  problem.  Thanks,  however,  in 
large  part  to  the  interest  and  to  the  support  of  Congress,  legal  tools 
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and  financial  resources  are  now  in  place  and  are  being  used  to 
wage  an  increasingly  effective  campaign  against  motor  fuel  tax 
fraud  on  both  the  Federal  and  the  State  levels.  The  program  we 
have  implemented  is  just  beginning  to  show  the  results  of  coordi- 
nated, adequately  funded  joint  Federal  and  State  enforcement, 
which  in  the  future  should  have  a  substantial  impact  on  reducing 
these  large  losses. 

Throughout  this  entire  effort,  the  FHWA  has  worked  in  concert 
with  IRS,  with  the  Department  of  Justice,  with  our  own  Office  of 
the  Inspector  General,  with  State  revenue  agencies,  the  Federation 
of  Tax  Administrators,  and  petroleum  industry  groups.  We  have 
been  impressed  by  the  dedication  and  by  the  commitment  and  pro- 
fessionalism all  of  these  participants  have  exhibited  in  this  long- 
term  effort  to  build  a  framework  to  strengthen  and  to  increase  the 
interagency  cooperation  that  is  absolutely  necessary  to  effectively 
address  fuel  tax  compliance  issues. 

Certainly,  Mr.  Chairman,  we  welcome  the  opportunity  to  com- 
mend our  colleagues  publicly  for  their  achievements. 

The  centerpiece  of  our  efforts  to  reduce  fuel  tax  fraud  is  the  joint 
Federal/State  Motor  Fuel  Tax  Compliance  Project,  referred  to  as 
the  "Joint  Project."  The  Joint  Project  is  directed  by  a  steering  com- 
mittee chaired  jointly  by  FHWA  and  IRS  and  composed  of  rep- 
resentatives of  State  revenue  agencies,  with  the  Federation  of  Tax 
Administrators  and  petroleum  industry  and  user  groups  serving  as 
resources  to  the  project. 

We  are  pleased  to  say  that  as  of  1994,  all  of  the  48  continental 
States  and  the  District  of  Columbia  are  participating  in  the  Joint 
Project  and  all  have  joined  one  or  more  of  the  nine  regional  task 
forces  established  by  the  steering  committee.  One  State  in  each  of 
the  nine  regions  serves  as  a  "lead  State"  and  is  responsible  for  co- 
ordinating the  administrative  matters  of  the  task  force.  The  nine 
task  forces  are  composed  of  State  Revenue  and  IRS  personnel  from 
both  the  civil  and  criminal  divisions,  and  they  meet  regularly  to 
share  information  and  to  plan  joint  enforcement  and  compliance  ac- 
tions. 

ISTEA  provides  $5  million  per  year  in  contract  authority  for  fis- 
cal years  1992  through  1997  from  the  Highway  Trust  Fund  for  the 
project.  The  FHWA  has  allocated  $3  million  annually  to  the  States 
and  $2  million  annually  to  the  IRS.  This  funding  is  historic  since 
it  marks  the  first  time  Highway  Trust  Fund  monies  have  been  ex- 
tended to  the  IRS  and  to  State  revenue  agencies  to  assist  in  motor 
fuel  tax  enforcement  efforts. 

I  am  particularly  pleased  to  see  representatives  from  the  States 
of  Delaware  and  Indiana  are  here  to  testify  before  the  subcommit- 
tee. Mr.  Shuirman  of  Delaware  and  Mr.  Aikman  of  Indiana  have 
provided  exceptional  leadership  in  addressing  the  need  for  fuel  tax 
compliance.  Delaware  and  Indiana  were  among  the  first  to  identify 
fuel  tax  evasion  as  a  significant  revenue  problem  for  the  States  and 
for  the  Federal  Government.  In  fact,  Indiana  preceded  the  Federal 
Government  in  passing  legislation  to  dye  diesel  fuel  for  on-road  en- 
forcement. Pennsylvania,  by  the  way,  has  had  recent  significant 
success  in  shutting  down  organized  fuel  tax  evasion  across  that 
State. 
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In  addition  to  funding  for  State  revenue  agencies  and  the  IRS, 
the  FHWA  has  entered  into  a  contract  with  the  Federation  of  Tax 
Administrators  to  develop  and  to  present  training  seminars.  With 
a  comprehensive  course  agenda  covering  audit  and  criminal  inves- 
tigation and  State,  IRS  and  DOJ  personnel  serving  as  instructors, 
eight  seminars  were  offered  from  July  1992  through  March  1993. 
The  seminars  were,  in  our  view,  an  outstanding  success.  We  had 
over  600  registered  participants,  including  representatives  from 
State,  Federal,  and  local  agencies.  FHWA  has  allocated  $75,000 
from  Office  of  Policy  contract  research  funds  in  fiscal  year  1994  to 
continue  our  training  efforts. 

The  critical  question,  Mr.  Chairman,  is:  "Are  these  efforts  having 
any  positive  impact  on  reducing  Federal  and  State  motor  fuel  tax 
evasion?"  We  believe  the  answer  is  a  very  resounding  'Tes". 

Cases  are  currently  under  investigation  in  all  seven  IRS  regions 
and  in  27  of  the  63  IRS  districts.  I  am  sure  you  will  hear  more  of 
that  from  the  IRS.  But  within  the  last  year  alone.  Federal  fuel  tax 
evasion  criminal  indictments  were  issued  against  78  individuals 
with  estimated  fuel  tax  losses  of  over  $200  million. 

As  a  direct  result  of  the  Joint  Project,  over  $43  million  in  Federal 
motor  fuel  taxes  have  been  assessed  by  the  IRS  district  offices  lo- 
cated in  the  States  which  serve  as  lead  States  for  each  of  the  nine 
task  forces  established  under  the  project.  That  represents  more 
than  $35  million  for  the  Highway  Trust  Fund  that  would  otherwise 
not  have  been  available  for  transportation  projects. 

At  the  State  level,  results  are  equally  impressive.  Based  on  33 
State  reports  for  the  period  September  1992  through  March  1993, 
nearly  $45  million  in  additional  State  fuel  tax  revenue  was  as- 
sessed, with  an  average  of  about  $12  tax  assessed  per  dollar  spent 
conducting  audits  and  examinations. 

Despite  the  impressive  results  from  both  the  IRS  and  the  States, 
it  would  be  premature  to  declare  complete  victory  in  our  effort  to 
eliminate  motor  fuel  tax  evasion.  Changes  in  the  Federal  law  and 
regulations  sought  by  IRS  and  enacted  by  Congress  in  the  late 
1980's  and  early  1990's  were  successful  in  reducing  the  level  of  gas- 
oline tax  evasion.  For  diesel  fuel,  on  the  other  hand,  evidence  from 
current  investigations  and  testimony  from  those  in  the  industry 
suggested  a  continuing,  substantial,  and  a  growing  evasion  prob- 
lem. 

The  magnitude  of  diesel  fuel  evasion  losses  fostered  support  for 
additional  legislative  and  regulatory  changes  in  diesel  fuel  collec- 
tion procedures.  The  Budget  Reconciliation  Act  of  1993  included 
several  provisions  to  strengthen  the  enforcement  of  diesel  fuel 
taxes,  including  moving  the  point  of  taxation  up  to  the  terminal 
level,  consistent  with  gasoline,  and  requiring  the  dyeing  of  any  die- 
sel removed  from  the  terminal  without  payment  of  the  tax. 

FHWA  believes  that  the  combination  of  taxing  diesel  fuel  at  the 
terminal  and  the  dyeing  of  diesel  fuel  destined  for  tax-exempt  uses 
provides  the  basis  of  an  effective  national  strategy  to  fight  diesel 
fuel  tax  fraud.  The  IRS  has  diligently  pursued  a  three-phase  pro- 
gram to  implement  the  congressional  mandate.  Phase  I,  now  com- 
pleted, consisted  of  information,  education,  and  outreach  programs 
to  affected  industry  groups  and  included  IRS  visits  to  all  1,600  ter- 
minals. Phase  II,  currently  under  way,  is  the  beginning  of  enforce- 
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ment  efTorts  and  consists  of  training  temporary  volunteers  within 
IRS  ranks  to  do  fuel  inspections  at  the  terminals.  Also,  part  of 
phase  II  is  a  proposed  pilot  project  aimed  specifically  at  on-road  en- 
forcement by  contracting  with  States  to  perform  the  actual  inspec- 
tion of  fuel  in  truck  supply  tanks.  Phase  III  will  consist  of  perma- 
nent positions  for  terminal  inspections  and  expanded  State  part- 
nerships for  on-road  fuel  inspections. 

FHWA  supports  the  IRS  plan  to  contract  with  States  to  do  the 
primary  on-road  test  of  fuel  for  tax  enforcement  purposes.  While  in- 
trinsic governmental  functions  cannot  be  contracted,  certain  tech- 
nical duties  such  as  fuel  sampling  could  be  performed  by  another 
party  on  behalf  of  the  Federal  Government.  While  the  IRS  has  ex- 
perience in  dealing  with  terminal  operations,  it  has  virtually  no  ex- 
perience in  on-road  motor  carrier  enforcement. 

It  is  practical  resource  management  for  the  IRS  to  put  its  pri- 
mary personnel  resources  at  the  terminal  and  to  turn  to  the  States 
to  perform  the  on-road  enforcement  segment  of  the  diesel  dyeing 
program.  Authorizing  the  States  to  perform  the  testing  for  the  IRS 
also  fits  in  well  with  State  efforts  to  increase  compliance  with  their 
fuel  tax  laws.  Several  States  have  already  enacted  legislation 
which  "piggybacks"  on  the  Federal  diesel  fuel  dyeing  law.  More  are 
expected  to  do  so  this  year. 

These  States  will  have  the  capability  of  taking  State  enforcement 
actions  when  dyed  fuel  is  found  in  the  supply  tanks  of  on-highway 
vehicles.  This  combination  of  State  and  Federal  enforcement  ac- 
tions stemming  from  the  same  on-road  inspection  not  only  offers  a 
double  deterrent,  but  we  believe  it  also  provides  the  most  efficient 
use  of  resources  for  both  the  States  and  Federal  Government.  It 
serves  the  interests  of  the  States,  the  IRS,  and  the  motor  carrier 
industry  to  have  the  fuel  inspection  function  performed  by  those 
entities  which  have  the  most  experience  in  on-road  enforcement  of 
laws  and  regulations  affecting  motor  carriers.  This  experience  lies 
almost  exclusively  with  State  agencies. 

The  FHWA  believes  that  a  vigorous  on-road  enforcement  effort  is 
a  necessary  deterrent  to  the  use  of  dyed,  untaxed  fuel  by  motor  car- 
riers. We  believe  that  the  vast  majority  of  motor  carriers  are  indi- 
viduals of  honesty  and  integrity  and  have  no  desire  to  evade  fuel 
taxes  or  any  other  taxes.  However,  in  order  for  fuel  tax  evasion  to 
be  lucrative,  there  must  be  a  market  for  the  untaxed  product.  If 
motor  carriers  and  drivers  know  that  there  is  a  substantial  chance 
that  fuel  will  be  tested  and,  if  found  to  have  dye,  that  a  substantial 
penalty  will  be  imposed,  they  will  take  pains  to  ensure  only  a  tax- 
paid,  undyed  product  is  used  in  their  vehicles.  The  FHWA,  in  co- 
operation with  the  IRS  and  the  EPA,  has  developed  a  brochure  spe- 
cifically targeted  at  the  motor  carrier  industry  describing  the  new 
dyed-fuel  laws.  It  is  being  distributed  to  motor  carriers  through  the 
FHWA  Office  of  Motor  Carriers  field  offices. 

Given  the  seriousness  of  the  diesel  fuel  tax  evasion  problem, 
FHWA  believes  that  funding  must  be  directed  to  an  on-road  en- 
forcement program.  The  FHWA  and  IRS  are  continuing  to  explore 
funding  and  administrative  options  for  both  fiscal  years  1995  and 
1996. 

Assuming  that  the  funds  can  be  found,  one  of  the  options  would 
be  to  apportion  funds  to  the  States  through  the  Motor  Carrier  Safe- 
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ty  Assistance  Program.  However,  at  this  point  it  is  unclear  whether 
that  would  fit  the  needs  of  all  of  the  States  since  the  fuel  tax  en- 
forcement agency  may  not  be  the  designated  MCSAP  agency.  Other 
options  would  be  for  the  IRS  and  the  FHWA  to  use  the  Joint 
Project  to  fund  on-road  enforcement  or  to  set  up  an  entirely  sepa- 
rate program  similar  to  the  Joint  Project.  Whatever  approach  is 
used,  agreements  with  each  State  would  be  required  to  specify  the 
inspection  and  the  enforcement  procedures  and  the  responsibilities 
of  all  Federal  and  State  parties. 

Finally,  let  me  say,  Mr.  Chairman,  that  the  FHWA  believes  that 
the  Highway  Trust  Fund  monies  which  have  been  invested  in  State 
revenue  agencies  and  the  IRS  has  been  money  well  spent.  Further, 
we  are  gratified  to  see  the  strong  partnership  that  has  been  forged 
between  the  Federal  and  the  State  fuel  tax  enforcement  agencies 
as  a  result  of  the  Joint  Project.  However,  certain  issues  remain  to 
be  addressed. 

The  growing  case  load  at  the  DOJ  is  straining  resources  to  the 
extent  that  some  prosecutions  may  be  unable  to  continue  on  sched- 
ule. 

Further,  while  the  new  law  is  a  great  step  forward  in  improving 
fuel  tax  compliance,  it  does  not  directly  address  an  area  which  the 
FHWA  believes  will  become  the  next  major  fuel  tax  fraud  scam, 
and  that  is  blending  or  "cocktailing."  The  blending  of  taxed  and 
untaxed  products  has  both  tax  and  environmental  implications 
since  much  of  the  product  used  in  fraudulent  blending  can  be  ex- 
pected to  be  environmentally  undesirable  waste  products. 

We  are  confident  that  we  will  continue  to  make  substantial 
progress  in  curbing  what  has  developed  into  a  very  serious  threat 
to  the  trust  fund  and  to  State  highway  and  transportation  pro- 
grams. We  appreciate  the  opportunity  to  review  our  recent  activi- 
ties, and  we  certainly  invite  any  questions  that  you  or  committee 
members  may  have. 

Thank  you. 

Mr.  BORSKI.  Thank  you  very  much,  Ms.  Garvey. 

Mr.  Link,  please  feel  free  to  answer  any  of  these  questions  that 
we  will  direct  to  Ms.  Garvey,  as  you  see  fit. 

I  would  like  to  ask  first  about  the  $5  million  that  ISTEA  made 
available  to  the  Department.  Could  you  tell  us  what  the  return  on 
that  $5  million  was? 

We  spent  $5  million  out  "of  the  Trust  Fund.  What  will  we  get 
back? 

Mr.  Link.  The  numbers  that  we  are  seeing  so  far,  through  a  re- 
porting mechanism  that  we  established  both  with  the  IRS  and  the 
States  associated  with  this  project,  are  on  the  order  of  12  to  1,  14 
to  1  for  the  States  and  about  the  same  range  this  last  year  for  the 
Internal  Revenue  Service.  That  means  that  we  are  getting  about 
$12  to  $14  back  for  every  dollar  that  we  are  spending. 

Last  year  we  even  had  numbers  as  high  to  40  to  1  with  the  Inter- 
nal Revenue  Service,  so  it  has  been  very  beneficial. 

Mr.  BORSKI.  The  Highway  Trust  Fund  could  expect  a  12  to  1  re- 
turn at  the  low  end:  Is  that  what  you  are  suggesting? 

Mr.  Link.  That  is  right. 

Mr.  BORSKI.  Could  I  ask  then,  why  the  Department  hasn't  asked 
for  the  $2.5  million  in  general  funds  money  authorized  by  ISTEA? 


15 


Ms.  Garvey.  Let  me  start,  Mr.  Chairman,  by  saying  that,  as  Jim 
has  just  indicated,  we  think  it  is  a  very  successful  program.  We 
have  gotten  a  great  deal  for  our  money.  We  are  continuing  discus- 
sions within  the  Department.  Like  all  agencies  and  Members  of 
Congress  we  are  balancing  some  competing  needs,  but  that  funding 
is  still  very  much  under  discussion,  and  we  are  very  much  aware 
of  the  great  benefits  to  the  program. 

Mr.  BORSKI.  And  you  are  still  looking  at  whether 

Ms.  Garvey.  That  is  right,  Mr.  Chairman. 

Mr.  BORSKI.  It  seems  pretty  practical  that  if  we  are  going  to  get 
such  a  great  return  that  it  is  money  well  spent? 

Ms.  Garvey.  It  certainly  does. 

Mr.  BORSKI.  The  money  that  comes  back  in  the  Highway  Trust 
Fund  then  just  goes  for  projects? 

Mr.  Link.  Yes,  it  would  go  into  the  overall  Highway  Trust  Fund. 
It  would  be  available  for  both  the  highway  and  the  mass  transit 
portions  of  the  Highway  Trust  Fund. 

Mr.  BORSKI.  Is  that  money  accounted  for  when  we  have  ISTEA 
and  we  set  out  our  projects  over  five  or  six  years  to  spend  the 
money?  Or  is  that  additional? 

Mr.  Link.  It  really  comes  in  as  an  additional  amount  of  money 
to  the  overall  pot  and  makes  it  possible  for  us  to  scale  the  size  of 
our  programs  larger  than  they  would  be  otherwise. 

Mr.  BORSKI.  Ms.  Garvey,  you  cite  an  estimate  in  your  testimony 
that  losses  through  fuel  tax  evasion  have  actually  increased  since 
1992  to  around  $3  billion  at  this  time. 

Is  that  for  1993  or  1994,  by  the  way,  the  $3  billion? 

Ms.  Garvey.  We  just  had  a  little  trouble  hearing  the  question, 
I  am  sorry. 

Mr.  BORSKI.  You  mention  in  your  testimony  that  losses  due  to 
the  fuel  tax  evasion  have  actually  increased  since  1992  to  around 
$3  billion  at  this  time.  Is  that  for  1993  or  1994? 

Mr.  Link.  That  was  for  1993. 

Mr.  Borski.  How  can  losses  have  increased  despite  the  new  en- 
forcement tools  we  have  authorized? 

Mr.  Link.  I  think  the  primary  reason  is  that  the  new  enforce- 
ment tools  have  not  all  been  fully  implemented.  The  fuel  coloring 
program  is  just  now  getting  under  way;  it  was  triggered  in  January 
of  this  year,  but  we  expect  to  make  significant  inroads.  The  other 
is  just  a  lag  in  the  information  that  is  getting  to  us.  The  most  re- 
cent information  that  we  have  is  probably  six  months  to  a  year  old. 

Ms.  Garvey.  Yes,  I  actually  think  that  when  we  get  some  of  the 
newer  information,  that  may  in  fact  change,  but  our  estimates  are 
based  on  what  we  know  right  now. 

Mr.  Borski.  As  your  estimates  of  the  amount  of  money  lost  due 
to  fuel  tax  evasion  have  increased,  have  you  correspondingly  in- 
creased the  level  of  resources  devoted  to  combating  evasion? 

Mr.  Link.  There  has  been  a  substantial  increase  in  the  level  of 
resources,  I  think  both  by  the  Internal  Revenue  Service — and  I 
think  they  will  report  upon  that  in  their  testimony — and  quite  sig- 
nificantly with  the  States  as  well;  and  I  think  a  good  deal  of  that 
is  attributed  to  the  money  that  we  have  been  able  to  provide  to  the 
States  and  the  IRS  that  stimulated  additional  activity  in  the  field. 
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essentially  being  done  through  the  task  forces  that  we  have  estab- 
lished around  the  country. 

Ms.  Garvey.  Mr.  Chairman,  I  think  if  there  is  something  that  we 
have  been  very  enthusiastic  about  it  is  the  level  of  commitment 
that  the  States  have  brought  to  it.  I  don't  think — before  this  pro- 
gram was  put  in  place,  while  people's  intentions  may  have  been 
very  good,  I  don't  think  it  was  very  focused;  and  through  the  work 
of  the  task  force,  this  also  really  raised  the  level  of  interest  at  the 
State  level,  which  has  been  absolutely  critical  for  the  success  of 
this  program. 

Mr.  BORSKI.  Ms.  Garvey,  clearly  the  dye  requirement  that  you  re- 
ferred to  doesn't  do  us  much  good  unless  we  are  out  there  checking 
to  see  whether  trucks  are  using  untaxed  dyed  fuel.  The  information 
we  have  received  from  the  checkpoints  set  up  so  far  suggests  that 
about  10  percent  of  truckers  are  illegally  using  dyed,  untaxed  fuels. 

What  strategy  does  the  Department  have  for  developing  a  com- 
prehensive program  of  roadside  checks  for  illegal  dyed  fuel? 

Ms.  Garvey.  I  will  let  Jim  elaborate  on  this  a  little  bit  more,  but 
we  are  working  at  the  present  time  to  establish  some  pilot  pro- 
grams in  individual  States  where  we  could  focus  more  efforts  in 
this  area.  But  again  we  are  just  in  the  beginning  stages  of  identify- 
ing those  individual  States.  There  are  a  number  of  States  that  have 
indicated  they  would  like  to  be  part  of  this  program.  We  are  work- 
ing very  closely  with  our  motor  carrier  office  to  establish  those  pilot 
programs. 

Mr.  Link.  We  are  just  now  getting  to  the  point  where  we  are  de- 
veloping, and  IRS  will  speak  more  directly  on  this,  to  identify  some 
monies  that  we  can  get  going  at  the  end  of  this  fiscal  year  and 
throughout  the  next  fiscal  year  to  establish  at  least  10  State 
projects  where  will  have  actual  on-road  enforcement. 

That  will  involve  participation  by  the  State  enforcement  people. 
It  may  be  folks  that  are  working  through  the  MCSAP  program.  I 
understand  that  the  State  of  North  Carolina  expects  to  work 
through  that  mechanism.  Or  it  may  be  the  State  enforcement  peo- 
ple that  work  through  their  revenue  offices.  What  we  have  been 
trying  to  do  is  to  set  up  as  quick  a  delivery  mechanism  as  possible 
to  get  money  to  the  States  so  they  can  begin  those  programs  and 
implement  an  agreement  that  is  being  hammered  out  as  we  speak, 
between  the  States  and  the  Internal  Revenue  Service  in  the  field 
on  what  their  respective  responsibilities  would  be  under  a  road  en- 
forcement program. 

So  I  have  a  great  deal  of  enthusiasm  and  hope  that  we  will  have 
a  very  effective  program  ongoing  throughout  this  next  fiscal  year. 

Mr.  BORSKI.  In  testimony  later  today,  we  will  be  told  of  the  need 
for  chemical  testing  of  sampled  fuel  to  confirm  whether  illegally 
untaxed  fuel  is  being  used  on  the  highway.  Does  FHWA  agree  that 
chemical  testing  is  necessary? 

Mr.  Link.  Clearly,  the  main  purpose  of  coloring  fuel  is  just  to 
give  you  a  visual  identification  of  what  might  be  illegal  fuel  on  the 
road;  but  we  also  agree  that  chemical  testing  of  that  fuel  would  be 
absolutely  essential,  should  those  cases  be  taken  to  a  court,  and  so 
it  is  really  backup  evidence  that  has  a  stronger  legal  standing  as 
the  purpose  for  getting  the  chemical  tests. 
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Mr.  BORSKI.  Should  chemical  markers  be  mixed  with  fuel  to 
make  testing  for  untaxed  fuel  simpler? 

Mr.  Link.  I  understand  that  is  being  investigated  now  by  the  In- 
ternal Revenue  Service.  Because  of  the  cost  and  the  complications 
they  have  begun  with  the  straight  dyeing  program.  They  have 
hammered  out  an  agreement,  between  themselves  and  the  Environ- 
mental Protection  Agency,  which  also  has  requirements  for  dyed 
fuel  that  I  think  will  provide  for  compatible  fuel  dyeing  enforce- 
ment efforts  out  there,  and  we  see  things  moving  ahead  on  that 
program. 

Mr.  BORSKI.  Let  me  yield  at  this  point  to  the  gentleman  from 
Tennessee,  Mr.  Duncan. 

Mr.  Duncan.  Thank  you,  Mr.  Chairman.  Ms.  Garvey,  before  I 
came  to  Congress  I  spent  seven-and-a-half  years  as  a  criminal 
court  judge  trying  felony  criminal  cases,  and  so  you  got  my  interest 
right  off  the  bat  when  you  say  in  your  testimony,  "Particularly  dis- 
turbing is  the  clear  evidence  that  many  of  them  are  masterminded 
and  controlled  by  organized  crime,"  and  I  am  wondering  specifically 
what  are  you  talking  about. 

What  is  the  clear  evidence?  Who  are  you  talking  about?  I  am  a 
little  interested.  You  just  mentioned  that  and  then  passed  over  it. 
I  am  a  little  bit  interested  in  the  details  on  that. 

Ms.  Garvey.  I  think  a  lot  of  that  was  reported  at  the  first  hear- 
ing, a  couple  of  years  ago. 

Mr.  Duncan.  I  might  say,  related  to  that — and  maybe  you  could 
mention  this  in  your  testimony,  one  or  the  other  of  you — I  have  a 
list  before  me  of  recent  indictments  in  this  area;  and  most  of  those 
indictments  seem  to  come  from  the  larger  cities — Philadelphia, 
Newark,  Brooklyn,  Houston,  Trenton,  Atlanta,  Pittsburgh,  places 
like  that. 

I  am  wondering,  because  of  this  involvement  of  organized  crime, 
is  this  a  problem  that  you  think  is  primarily  in  the  bigger  cities 
or  is  this  widespread  across  the  Nation? 

So  I  guess  those  are  two  different  questions. 

Ms.  Garvey.  Yes.  Let  me  begin  the  answer,  and  again,  Jim  Link, 
who  has  been  around  this  issue  from  the  very  beginning,  can  add 
to  it. 

But  as  I  indicated  in  my  testimony  in  the  1980s,  there  was  really 
the  first  recognition  of  this  in  the  New  York  metropolitan  area  with 
direct  links  to  organized  crime.  I  think  you  are  right  when  you  in- 
dicate that  this  has  been  a  problem  in  some  of  the  larger  metropoli- 
tan areas,  and  these  have  probably  been  the  areas  that  have  been 
focused  on  originally.  But  as  I  now  understand  it,  it  is  also  an  issue 
that  has  sprung  up  nationwide,  not  just  in  the  larger  metropolitan 
areas,  although  those  may  be  the  places  where  the  problems  were 
the  most  significant,  most  evident  in  the  beginning  of  this  process. 

Jim. 

Mr.  Link.  I  think,  most  certainly,  the  larger  dollar  amounts  are 
associated  with  those  areas  where  there  is — where  the  fuel  is  man- 
ufactured and  stored  in  large  quantities  and  where  organized  crime 
is  well  entrenched. 

But  on  the  other  hand,  in  this  last  year,  there  was  a  cooperative 
effort  by  the  Internal  Revenue  Service  and  several  States  that  in- 
volved Colorado,  Wyoming,  and  Nebraska,  where  they  uncovered 
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some  organized  crime  effort,  apparently  with  a  fellow  that  found 
things  a  little  too  hot  around  Los  Angeles  and  moved  out  to  a  place 
where  he  thought  it  might  not  be  so  hot  and  cranked  up  a  similar 
kind  of  a  daisy-chain  operation;  and  they  were  very  successful  in 
putting  that  operation  to  rest. 

Mr.  Duncan.  Is  there  a  particular  crime  family  or  syndicate  or 
group  that  has  been  getting  into  this,  and  is  this  something  that 
organized  crime  has  just  recently  gotten  into?  In  other  words,  is 
this — do  they  see  this  as  a  potentially  expanding  or  fertile  field  for 
them,  or  is  this  something  that  because  of  your  increased  enforce- 
ment efforts  that  maybe  they  got  into,  but  they  are  going  to  get 
back  out  of? 

Mr.  Link.  Certainly  that  is  our  hope,  that  they  will  get  out.  What 
we  expect  is  that  they  will  stay  in  the  business,  but  it  will  take  dif- 
ferent forms. 

One  of  the  references  that  Ms.  Garvey  made  with  regard  to  the 
blending  problem  is  something  that  worries  us  a  great  deal,  that 
organized  crime  might  get  into  the  business  of  stockpiling  untaxed 
blending  agents,  such  as  kerosene  and  other  kinds  of  things  that 
can  be  mixed  with  gasoline  and  diesel. 

Mr.  Duncan.  Is  that  the  main  way  that  these  taxes  are  evaded? 

Mr.  Link.  It  hasn't  been  in  the  past.  I  think  they  have  done  it 
through  creative  bookkeeping,  daisy  chains  and  in  straight  boot- 
legging. The  thing  that  the  fuel  dyeing  will  do  is  make  some  signifi- 
cant inroads  into  the  bootlegging  and  daisy  chain  operations.  The 
door  that  stays  open  there,  then,  is  blending,  since  we  have  a  num- 
ber of  materials  out  there  that  are  untaxed  and  maybe  not  tracked 
to  the  extent  that  we  can  tell  how  much  is  being  used  in  motor 
fuel. 

Mr.  Duncan.  Well,  we  have  a  briefing  paper  that  says  the  Fed- 
eral Highway  Administration  estimates  that  this  is  a  $2.6  billion 
problem.  Is  that  correct?  Is  that  your  best  estimate? 

Mr.  Link.  That  was  our  best  estimate  at  the  time  we  made  that. 

Mr.  Duncan.  How  comfortable  are  you  with  those  figures?  I  no- 
tice another  place  where  it  says  it  is  largely  a  matter  of  conjecture. 
Is  that  some  sort  of  exaggeration  designed  to  gain  headlines  or  get 
attention  to  this  or  is  that  a  pretty  conservative  figure  in  your 
opinion? 

Mr.  Link.  Our  intent  was  to  identify  that  as  a  conservative  num- 
ber. The  range  for  gasoline  was  in  the  order  of  3  to  7  or  8  percent 
evasion,  and  we  used  the  3  percent  number. 

The  reason  that  the  dollar  amounts  come  out  so  large  is  the  very 
large  quantity  of  fuel  that  is  used  in  this  country.  We  have  over 
130  billion  gallons  of  fuel  that  is  consumed  in  the  United  States  be- 
tween gasoline  and  diesel;  and  for  every  gallon  of  that,  we  have  a 
potential  of  up  to  40  cents  a  gallon  in  tax  evasion. 

Mr.  Duncan.  Of  this  $2.6  billion,  have  you  broken  that  down?  Is 
half  of  it  due  to  bootlegging  or  half  of  it  due  to  blending  or  is  there 
any 

Mr.  Link.  No,  we  have  not  broken  it  down  that  way.  The  way 
we  have  broken  it  down,  half  of  that  would  represent  State  losses — 
it  is  not  all  Federal — and  also  it  is  divided  between  gasoline  and 
diesel;  but  we  have  not  broken  it  down  by  type  of  scheme. 

Mr.  Duncan.  All  right.  Thank  you  very  much. 
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Mr.  BORSKI.  Let  me  ask  a  follow-up  question  to  that  on  the  orga- 
nized crime  part  of  this. 

Are  the  penalties  that  are  out  there  for  people  convicted  of  gas 
tax  evasion  severe  enough? 

Mr.  Link.  At  the  Federal  level,  we  have  reasonably  good  pen- 
alties. The  penalty  that  the  Environmental  Protection  Agency  has 
on  use  of  those  diesel  fuels  on  the  highways  is  fairly  substantial, 
$25,000.  Perhaps  the  Federal  penalty  could  be  increased,  and  it 
might  act  as  more  of  a  deterrent;  but  I  think  one  of  the  areas  of 
weakness  that  we  have  been  trying  to  focus  on  is  actually  in  the 
State  legislation.  There  is  probably  close  to  half — I  don't  know  the 
exact  number,  but  there  is  a  large  number  of  States  out  there  that 
have  no  criminal  statutes  whatsoever  with  regard  to  fuel  tax,  and 
consequently,  where  there  is  cheating,  it  is  a  civil  case  that  simply 
doesn't  rise  to  the  point  that  the  prosecutors  want  to  take  that  on. 
They  don't  feel  there  is  a  big  enough  benefit. 

One  of  the  things  we  have  been  urging — and  I  think  States  are 
doing  it  themselves  now  that  this  whole  problem  of  diesel  fuel  and 
gasoline  tax  evasion  has  become  more  visible — is  for  States  to  go 
back  and  develop  criminal  statutes  that  they  can  use  within  their 
own  States.  One  good  example  of  that  is  the  State  of  Texas.  It 
harkens  back  to  something  I  know  a  little  bit  about. 

Several  years  ago,  I  was  looking  at  weight-distance  taxes  and 
whether  or  not  they  would  be  an  adequate  replacement  for  the  kind 
of  taxes  we  have  right  now  for  heavy  vehicles.  At  that  time  we 
wanted  to  take  a  look  at  the  relative  tax  evasion  levels  for  fuel 
used  by  trucks,  which  essentially  was  diesel  fuel,  and  what  might 
be  faced  if  you  had  a  weight-distance  tax. 

Among  the  States  that  we  looked  at  at  that  time  was  the  State 
of  Texas.  At  that  time,  Texas  had  limited  criminal  statutes;  and  es- 
sentially, through  our  case  study  effort  of  finding  out  how  bad  the 
diesel  fuel  tax  evasion  was  in  that  State,  we  were  told  that  they 
had  no  problems  at  all. 

Less  than  three  years  later,  they  had  identified  some  of  those 
problems,  very  substantial  ones,  and  put  together  a  criminal  unit 
to  go  after  those  folks,  and  how  they  are  well  over  $200  million 
ahead  in  identifying  fuel  tax  evasion  in  that  State  today.  I  think 
it  is  a  classic  example  of  what  is  needed  out  there. 

Mr.  BORSKI.  Miss  Garvey,  you  cite  the  problem  of  "cocktailing" 
of  diesel  fuel  by  mixing  a  taxed  diesel  fuel  with  untaxed  fuel  such 
as  kerosene.  Would  FHWA  support  extending  the  dyeing  require- 
ments for  untaxed  fuels  to  kerosene? 

Ms.  Garvey.  I  think  that  is  something  we  would  be  willing  to 
look  at.  That  is  an  issue  we  think  will  be  the  next  threshold  issue 
and  one  that  we  have  begun  some  discussions  on  not  only  with  the 
IRS  and  the  task  forces  but  also  with  EPA  as  well.  It  is  an  issue 
of  great  concern  to  us,  and  I  think — as  Jim  indicated  in  his  an- 
swers earlier,  it  seems  as  though  if  you  solve  one  of  the  problems, 
there  is  still  another  issue;  and  I  think  that  is  why  we  need  to  con- 
tinue to  be  vigilant  on  this  whole  concept. 

Mr.  BORSKI.  The  testimony  of  the  National  Association  of  Truck 
Stop  Operators  refers  to  the  growing  fuel  tax  evasion  caseload  that 
is  straining  the  resources  of  the  Justice  Department.  What  changes 
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would  you  propose  to  relieve  the  growing  burden  on  criminal  inves- 
tigation and  prosecution  resources? 

Ms.  Garvey.  Well,  we  are  continuing,  again,  to  work  with  Justice 
in  developing  some  training  programs  for  their  personnel.  We  think 
that  that  is  absolutely  critical.  We  think  some  of  the  training 
courses  that  have  been  offered  in  the  last  two  years  have  been  very 
successful.  We  need  to  do  more  in  that  area.  We  know,  though,  that 
is  a  very  serious  problem  for  the  Department,  and  again  I  think 
our  efforts  on  training  will  be  helpful. 

Mr.  BORSKI.  Let  me  recognize  the  gentleman  from  Michigan,  Mr. 
Barcia. 

Mr.  Barcia.  Yes,  Mr.  Chairman,  I  have  an  opening  statement 
that  I  would  like  to  submit  for  the  record. 

Mr.  BORSKI.  Without  objection. 

[Mr.  Barcia's  prepared  statement  follows:] 

Statement  of  Congressman  Barcia 

Mr.  Chairman,  I  would  first  like  to  thank  you  for  your  leadership  in  continuing 
this  series  of  hearings  which  began  in  1989.  Since  I  am  a  freshman  member  of  this 
Congress,  I  welcome  the  opportunity  to  participate  in  the  discussion  of  ways  to  pro- 
tect our  law-abiding  citizens  by  enhancing  the  governments'  efforts  at  stopping  fuel 
tax  evasion.  I  would  also  like  to  thank  representatives  of  the  Administration  and 
business  community  for  joining  us  today. 

Mr.  Chairman,  this  country  has  been  facing  a  serious  financial  crisis  for  some 
years  now.  We  have  asked  our  taxpayers  to  contribute  more,  we  have  cut  spending 
on  many  essential  programs,  and  we  have  even  risked  our  economic  future  by  fail- 
ing to  maintain  levels  of  investment  in  our  infrastructure.  With  all  of  this  pain  to 
go  around,  the  American  people  have  had  insult  added  to  injury  by  those  who  con- 
tinue to  evade  their  responsibilities  by  stiffing  the  State  and  Federal  governments. 
The  IRS  has  estimated  the  resulting  shortfall  in  the  federal  treasury  at  $127  billion 
for  1992.  The  Federal  Highway  Administration  figure  for  the  highway  trust  fund 
alone  is  a  loss  of  1.6  billion  dollars  in  1993.  Tl  is  is  obviously  unacceptable. 

I  understand  that  since  the  Committee's  first  hearing,  there  has  been  progress 
made  in  identifying  and  reducing  some  fuel  tax  evasion  schemes.  However,  we  must 
not  be  content  with  partial  success,  particularly  with  the  magnitude  of  the  problem 
which  reportedly  still  exists.  We  must  continue  to  strive  for  better  performance,  es- 
pecially in  situations  such  as  this  when  our  enforcement  investment  provides  a  posi- 
tive return  to  the  treasury. 

Mr.  Chairman,  I  look  forward  to  any  information  the  witnesses  may  be  able  to 
offer  on  action  that  this  Congress  can  take  to  improve  our  record;  and,  it  is  my  hope 
that  our  witnesses  today  might  offer  good  news  regarding  further  efforts  to  combat 
this  problem,  monitor  our  success,  and  increase  the  payback  to  the  federal  treasury. 
We  owe  our  most  substantial  effort  to  those  Americans  who  fulfill  their  responsibil- 
ities as  taxpayers. 

Mr.  Barcia.  I  also  would  like  to  thank  the  panel  for  appearing 
before  the  subcommittee  and  also  applaud  the  Chair  for  requesting 
your  presence  here  to  speak  on  a  very  timely  issue  and  one  that 
we  all  should  be  concerned  about.  If  you  could  respond  to  two  ques- 
tions, I  guess,  or  one  comment  and  one  question  that  I  have,  it 
sounds  like  there  is  a  lot  of  speculation,  a  lot  of  guesswork  in  terms 
of  what  is  actually  happening  with  regard  to  collection  of  fuel  taxes 
in  terms  of  the  estimates  of  the  revenues  involved.  What  is  the 
process  for  monitoring  evasion  and  estimating  its  effect? 

It  seems  that  we  are  not  putting  enough  resources  behind  en- 
forcement, based  on  what  I  have  heard  this  morning.  Would  you 
agree  with  that?  What  are  your  plans  to  beef  up  enforcement;  and 
also,  do  you  have  a  process  in  place  at  this  point  for  monitoring  the 
amount  of  evasion  and  estimating  its  effect? 

I  know  you  have  said  what  you  think  the 
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Ms.  Garvey.  I  am  going  to  ask  Jim  to  speak  to  that  more  specifi- 
cally since  he  has  been  involved  in  not  only  helping  us  develop  the 
program,  but  has  actually  been  monitoring  it  himself. 

Mr.  Link.  We  have  put  into  place,  since  the  beginning  of  this 
project — now,  understandably  it  has  only  been  about  a  year  since 
we  have  all  of  the  48  continental  States  and  the  District  of  Colum- 
bia involved  in  regional  task  forces,  but  they  are  all  out  there  now. 
There  is  a  reporting  mechanism  both  for  gasoline  and  diesel  fuel, 
both  civil  and  criminal  aspects  of  fuel  tax  enforcement,  to  identify 
the  amount  of  evasion  that  has  been  uncovered  as  a  result  of  their 
efforts  out  there  in  the  field  and  broken  out  that  way,  the  best 
measure,  I  think,  that  we  continue  to  find,  and  that  is  the  informa- 
tion we  report. 

It  is  not  an  absolute  dollar  amount  because  I  think  it  is  always 
going  to  be  difficult  to  come  up  with  an  absolute  dollar  amount.  We 
can  tell  you  how  many  dollars  were  involved  in  individual  criminal 
and  civil  cases,  and  we  report  that  on  a  continuing  basis  through 
a  newsletter  that  we  put  together  as  a  part  of  this  project  called 
Highlights. 

It  comes  out  periodically,  generally  four  or  five  times  a  year. 
That  indicates  the  latest  information  on  all  the  cases  that  are  ongo- 
ing, the  number  of  people  that  have  been  actually  tried  and  con- 
victed and  dollar  amounts  associated  with  it.  But  the  best  measure 
probably  is  just  to  compare — how  many  resources  are  you  putting 
into  the  effort  with  the  kind  of  return  you  are  getting  in  a  cost-ben- 
efit ratio.  So  what  we  have  been  doing  is  taking  the  information 
that  comes  in  from  the  States  and  from  the  Internal  Revenue  Serv- 
ice and  translating  that  into  a  cost-benefit  ratio;  and  as  long  as  the 
benefits  that  we  get  from  the  program  are  substantially  greater 
than  the  cost,  then  we  feel  that  we  ought  to  keep  up  the  effort. 
And,  in  fact,  even  if  they  close  a  little  bit,  that  might  show  that 
we  are  succeeding  out  there  and  we  have  to  think  twice  about 
whether  we  ought  to  back  off  too  much  on  it. 

Mr.  Barcia.  Thank  you  for  your  comments. 

Thank  you,  Mr.  Chairman. 

Mr.  BORSKI.  The  Chair  thanks  the  gentleman. 

Mr.  Duncan.  Mr.  Chairman. 

Mr.  BORSKI.  Yes,  the  gentleman  from  Tennessee,  Mr.  Duncan. 

Mr.  Duncan.  I  have  one  other.  Maybe  you  covered  it  to  some  ex- 
tent, but  what  I  am  wondering  about,  I  notice  that  Ms.  Garvey  you 
say  in  your  testimony  that  diesel  tax  fuel  evasion  is  between  15 
and  25  percent  of  gallons  consumed,  and  I  noticed  that  for  the  pur- 
pose of  figuring  the  dollar  volume  or  the  extent  of  this  problem,  you 
have  taken  a  20  percent  figure;  but  you  say  that  diesel  fuel  tax 
evasion  was  a  continuing  and  growing  problem,  and  25  percent 
seems  to  me  to  be  an  awfully  high  figure.  I  mean,  that  is  one  out 
of  every  four  gallons  of  tax  evasion  there. 

When  you  say  it  is  a  growing  problem,  do  you  think  that  it  is 
getting  higher  and  it  is  going  toward  that — ^I  notice  there  were 
some  figures  based  on  the  lower  end  of  the  gasoline  tax  evasion, 
the  3  percent,  but  is  the  diesel  tax  fuel  evasion  going  more  toward 
the  25  percent  figure  or  maybe  even  going  higher?  I  am  assuming 
that  you  would  then  be  concentrating  most  of  your  efforts  now  on 
the  problem  of  the  diesel  fuels;  is  that  correct? 
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Ms.  Garvey.  You  are  absolutely  right,  yes,  Mr.  Congressman. 

Mr.  Duncan.  Do  you  think  it  is  potentially  higher  now  than  the 
25  percent,  or  has  it  started  going  back  down? 

Ms.  Garvey.  I  think  we  have  some  concern  about  whether  or  not 
it  is  growing,  and  frankly,  I  think  the  States  agree  with  us  that 
this  needs  to  be  a  real  effort  and  a  real  focus  of  our  energies  over 
the  next  year  or  so.  It  is  a  concern.  As  Jim  said,  it  is  very  difficult 
sometimes  to  pin  this  down  to,  you  know,  an  absolute  evasion  num- 
ber, but  I  think  there  is  some  concern  and  a  need  to  really  focus 
some  energies  here. 

Mr.  Duncan.  You  know,  it  seems  pretty  important  to  me  that — 
as  I  read  this,  when  we  are  applying  some  of  that  tax  to  the  deficit 
and  all  of  us  are  so  concerned  about  that  or  should  be,  anyway. 
Anyway,  thank  you  very  much. 

Ms.  Garvey.  Thank  you. 

Mr.  BORSKI.  The  Chair  thanks  the  gentleman.  If  there  are  no  fur- 
ther questions  from  the  subcommittee,  we  want  to  thank  Ms.  Gar- 
vey and  Mr.  Link  for  your  testimony  and  your  appearance  here 
today.  It  is  very  helpful  to  the  subcommittee. 

Thank  you. 

Our  second  witness  is  Mr.  Phil  Brand,  Chief  Compliance  Officer, 
Internal  Revenue  Service.  Mr.  Brand  is  accompanied  by  Mr.  Don- 
ald K.  Vogel,  Assistant  Commissioner,  Criminal  Investigation,  and 
Mr.  Marshall  V.  Washburn,  Executive  Director,  Specialty  Taxes.  If 
I  could  ask  you  gentlemen  to  rise  and  raise  your  right  hands. 

[Witnesses  sworn.] 

Mr.  BORSKI.  Thank  you  very  much.  Mr.  Brand,  you  may  proceed. 

STATEMENT  OF  PHIL  BRAND,  CHIEF  COMPLIANCE  OFFICER, 
INTERNAL  REVENUE  SERVICE,  ACCOMPANIED  BY  DONALD 
K.  VOGEL,  ASSISTANT  COMMISSIONER,  CRIMINAL  INVES- 
TIGATION, AND  MARSHALL  V.  WASHBURN,  EXECUTIVE  DI- 
RECTOR, SPECIALTY  TAXES 

Mr.  Brand.  Mr.  Chairman,  with  your  permission,  I  would  like  to 
submit  a  formal  statement  and  summarize  my  remarks  for  this 
process. 

Mr.  BORSKI.  Without  objection,  so  ordered. 

Mr.  Brand.  Mr.  Chairman  and  Members  of  the  committee,  with 
me  today  are  Don  Vogel,  the  Assistant  Commissioner  for  Criminal 
Investigation,  and  Marty  Washburn,  Executive  Director  for  Spe- 
cialty Taxes. 

Today,  I  want  to  report  on  the  actions  taken  and  the  progress 
made  by  the  IRS  in  improving  compliance  with  motor  fuel  excise 
taxes  since  our  prior  testimony  before  this  subcommittee  in  May 
1992.  The  combined  efforts  of  all  of  our  partners  in  tax  administra- 
tion— the  Federal  Highway  Administration,  States,  and  Congress — 
have  resulted  in  increased  tax  revenues.  Data  from  the  filings  of 
Form  720  for  the  first  quarter  of  1994  indicate  that  results  from 
changing  the  point  of  taxation  for  diesel  fuel  and  from  dyeing 
nontaxed  diesel  fuel  have  resulted  in  substantial  revenue  gains. 
The  amount  of  diesel  taxes  net  of  credits  paid  for  the  quarter  end- 
ing March  of  1994  were  over  $1.69  billion  in  comparison  to  $1,069 
billion  for  the  quarter  ended  in  March  1993.  About  $300  million  of 
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this  comes  from  changes  in  the  law  on  the  point  of  taxation  and 
the  dyeing  requirements. 

We  are  aware  that  in  an  industry  where  profit  margins  are 
measured  in  pennies  per  gallon,  noncompliance  with  Federal  excise 
taxes  offers  substantial  monetary  return.  Revenue  lost  as  a  result 
of  such  noncompliance  creates  a  shortfall  in  the  Highway  Trust 
Fund,  thus  impeding  the  ability  of  the  Federal  Government  to 
build  and  maintain  the  Nation's  transportation  system. 

As  I  stated  earlier,  OBRA  1993  changed  the  point  of  taxation  for 
diesel  fuel  taxes.  Indications  from  the  first  quarter  filings  of  form 
720  are  that  this  change  has  impacted  positively  on  compliance. 
However,  new  tax  evasion  schemes  will  surface,  as  other  schemes 
become  more  difficult  to  employ.  New  schemes  will  involve  illegal 
blending  of  untaxed  products,  bootlegging  across  State  and/or  na- 
tional boundaries,  using  false  papers,  and  circumventing  the  termi- 
nal rack. 

The  Intermodal  Surface  Transportation  Efficiency  Act,  ISTEA,  of 
1991,  has  significantly  enhanced  our  compliance  efforts.  In  1992, 
ISTEA  made  funds  available  for  expanding  the  joint  Fed/State 
Motor  Fuel  Project  from  three  pilots  to  all  States.  At  the  present 
time,  all  48  contiguous  States  and  the  District  of  Columbia  are  par- 
ticipating, as  well  as  the  DOT  Office  of  Inspector  General  regional 
offices. 

Even  though  few  examinations  were  completed  in  the  first  year, 
the  results  were  favorable,  with  assessments  averaging  $13  for 
every  dollar  spent.  Results  have  increased  each  year.  Through  June 
1994,  this  project  has  already  assessed  almost  $27.6  million  in  ad- 
ditional taxes  versus  $18.1  million  assessed  for  all  of  fiscal  year 
1993.  I  should  point  out  that  these  results  cover  only  examination 
activity  undertaken  by  the  supplemental  staff  assigned  to  the 
project.  This  represents  only  a  fraction  of  the  total  IRS  effort. 

During  the  past  two  years,  IRS  has  instituted  a  number  of 
changes  to  improve  our  enforcement  of  motor  fuel  excise  taxes. 
Paramount  among  these  changes  is  directing  our  examination  re- 
sources to  those  areas  which  have  the  greatest  impact  on  compli- 
ance. For  example,  in  fiscal  year  1992,  we  devoted  187  staff-years 
to  various  programs.  Overall,  in  fiscal  year  1993,  we  devoted  215 
staff-years  to  motor  fuel  examinations.  Results  of  this  resource 
commitment  speak  for  themselves,  additional  taxes  being  assessed 
of  $108.6  million  in  fiscal  year  1993  versus  $79.9  million  in  fiscal 
year  1992. 

We  recognize  that  effective  administration  of  excise  taxes  in  the 
1990s  and  beyond  is  dependent  upon  improvements  in  our  current 
information  systems.  One  of  our  new  information  systems  is  the 
Excise  Tax  Registration  Authentication  System,  ExTRAS.  This  is  a 
centralized  national  database  of  registered  gasoline,  diesel  and  gas- 
ohol  fuel  distribution  companies  which  can  be  accessed  by  tele- 
phone. Before  selling  fuel  tax  free  above  the  terminal  rack,  compa- 
nies are  required  to  check  that  the  buyer  is  eligible  to  purchase  tax 
free.  With  ExTRAS,  companies  can  validate  the  status  of  a  buyer, 
thus  ensuring  that  they  are  properly  selling,  exchanging  or  buying 
tax-free  fuel. 

During  May  of  1994,  we  provided  user  instructions  and  access 
codes  to  over  700  fuel  distribution  companies  for  voluntary  use  of 
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this  system.  We  are  working  with  our  Chief  Counsel  on  a  revenue 
procedure  to  require  the  use  of  this  system  in  the  future. 

IRS  compliance  efforts  could  also  be  greatly  enhanced  with  an 
automated  Excise  Tax  Fuel  Information  Reporting  System  or 
ExFIRS.  ExFIRS  would  enable  us  to  monitor  the  transfer  of  fuel. 
A  fuel  tracking  system  would  allow  IRS  to  predict  potential  unre- 
ported excise  tax  liability  to  detect  taxpayers  who  under-report  and 
to  better  direct  enforcement  resources  to  noncompliant  taxpayers. 

Working  in  partnership  with  the  State  of  Michigan  and  the  pe- 
troleum industry,  we  have  developed  a  test  set  of  fuel  industry  re- 
ported data  to  create  a  realistic  national  model  of  the  bulk  delivery 
transport  system.  By  participating  in  the  Federal  Highway  Admin- 
istration uniformity  reporting  effort,  we  have  agreed  on  a  number 
of  standards  of  data  reporting  that  will  allow  us  to  share  informa- 
tion collected  readily  with  our  State  partners. 

The  work  completed  so  far  on  ExFIRS  has  resulted  in  an  expend- 
iture of  $600,000  which  has  been  funded  by  the  Federal  Highway 
Administration  from  pre-ISTEA  funds.  Yearly  funding  of  two  and 
a  half  million  from  ISTEA  was  authorized  but  not  appropriated. 
Thus,  to  continue  with  the  development  of  ExFIRS,  we  have  di- 
verted IRS  funds  from  other  examination  activities.  This  will  en- 
sure the  working  model  for  ExFIRS  is  developed.  However,  if  the 
working  model  is  successful,  which  we  believe  will  happen,  nation- 
wide implementation  could  be  in  jeopardy  without  ISTEA  funding. 

The  ability  to  investigate  and  prosecute  those  who  steal  Federal 
and  State  motor  fuel  excise  tax  revenues  is  an  essential  component 
of  IRS  excise  tax  compliance  strategy.  Through  the  innovative  use 
of  undercover  operations  and  a  substantial  increase  in  allocated  re- 
sources, we  have  achieved  dramatic  successes  resulting  in  signifi- 
cant prosecutions. 

During  fiscal  years  1992  and  1993  our  undercover  operations 
were  instrumental  in  gathering  the  evidence  necessary  to  obtain 
hundreds  of  arrests,  search  and  seizure  warrants  which  were  exe- 
cuted throughout  New  York,  New  Jersey,  Pennsylvania,  and  at  se- 
lected locations  in  Ohio,  West  Virginia,  Georgia  and  Florida.  Dur- 
ing these  operations,  tons  of  records  were  seized,  along  with  assets 
valued  in  excess  of  $15  million.  These  included  millions  of  gallons 
of  diesel  and  gasoline,  cash,  marketable  securities,  60  tractors  and 
trailers,  an  850,000  barrel  fuel  barge,  computers,  luxury  auto- 
mobiles, jewelry  and  weapons. 

Beginning  in  March  of  1993  and  continuing  through  February 
1994,  94  persons  were  indicted  in  connection  with  11  major 
schemes.  Collectively,  these  schemes  were  responsible  for  the  theft 
of  $210  million  in  Federal  excise  tax  revenues  and  $14  million  in 
State  excise  tax  revenues.  Among  those  indicted  were  persons  re- 
puted to  be  high-ranking  members  of  organized  crime  elements.  In- 
creased and  enhanced  cooperative  efforts  of  the  IRS,  the  Federal 
Bureau  of  Investigation,  the  Immigration  and  Naturalization  Serv- 
ice, the  Department  of  Transportation,  and  State  revenue  agencies, 
along  with  local  and  State  police  have  significantly  contributed  to 
the  success  of  our  criminal  enforcement  efforts.  In  addition,  we 
have  received  strong  support  and  encouragement  from  the  petro- 
leum industry. 


25 


IRS's  criminal  investigation  function  urgently  requires  the  exten- 
sion of  offset  or  churning  authority  if  it  is  to  continue  its  heavy  in- 
volvement in  motor  fuel  excise  tax  investigations.  Churning  is  the 
ability  to  offset  expenses  incurred  in  an  undercover  operation  with 
the  income  earned  during  such  an  operation.  Our  previous  author- 
ity expired  on  December  31,  1991. 

It  is  extremely  difficult  for  an  agency  to  conduct  large  undercover 
operations  solely  through  the  use  of  appropriated  funds.  Though  we 
have  participated  in  highly  successful  undercover  operations  over 
the  past  several  years,  it  has  always  been  necessary  to  obtain  the 
assistance  of  other  law  enforcement  agencies.  This  makes  setting 
up  those  operations  significantly  more  difficult.  Churning  authority 
allows  IRS  to  plan  major  undercover  operations  over  the  long  term 
in  an  efficient  and  fiscally  responsible  manner. 

Accordingly,  we  would  welcome  this  subcommittee's  support  for 
a  permanent  expansion  of  churning  authority  for  IRS. 

IRS  is  responsible  for  enforcing  the  dyeing  requirements  of 
OBRA  1993  and  for  checking  regularly  to  ensure  that  terminal  op- 
erators maintain  systems  that  prevent  undyed  fuel  from  being  re- 
moved without  payment  of  tax,  that  any  fuel  removed  without  pay- 
ment is  dyed.  These  responsibilities  are  unprecedented  in  IRS  his- 
tory. We  had  no  experience  or  training  within  our  organization  on 
how  to  implement  our  new  role.  These  new  responsibilities  require 
on-site  inspections  of  terminal  operations  and  retail  outlets  and  on- 
road  inspections  of  heavy  trucks  and  equipment. 

We  have  solicited  assistance  from  Canada,  the  Ontario  provincial 
authorities,  and  industry  organizations  in  implementing  the  dyeing 
enforcement  program.  Safety  and  environmental  issues  surround- 
ing enforcement  of  fuel  dyeing  provisions  have  also  been  a  priority 
in  our  planning  process.  We  have  worked  with  OSHA,  with  EPA, 
as  well  as  the  National  Treasury  Employees  Union  to  address  these 
issues.  We  are  also  working  with  the  Federal  Highway  Administra- 
tion in  several  States,  whereby  the  States  would  assist  the  IRS  in 
conducting  highway  on-road  enforcement  activities. 

On-road  inspection  is  an  area  in  which  the  States  have  had  ex- 
tensive experience,  and  we  have  not.  The  IRS  did  not  obtain  addi- 
tional funding  to  implement  the  OBRA  1993  changes.  Thus,  we  di- 
verted monies  and  staffing  from  other  enforcement  activities  to 
begin  implementation.  In  fiscal  year  1994,  our  planned  activities 
are  estimated  to  cost  $11.43  million;  in  fiscal  year  1995,  we  expect 
to  spend  about  $18  million.  None  of  these  costs  are  being  reim- 
bursed. 

While  we  have  been  able  to  fund  our  fiscal  year  1994  and  1995 
efforts  with  our  existing  funding,  maintaining  an  effective  fuel  dye- 
ing enforcement  effort  in  fiscal  year  1996  and  beyond  will  require 
funding  beyond  our  1995  level.  Without  additional  funding  to  meet 
these  needs,  the  diversion  of  any  additional  resources  from  other 
enforcement  activities  would  seriously  impact  our  compliance  ef- 
forts with  respect  to  other  areas  of  taxation. 

As  with  any  new  legislation,  there  are  concerns  raised  by  indus- 
try groups  about  its  impact  on  groups  of  taxpayers.  To  the  extent 
possible,  we  will  address  these  concerns  through  the  regulatory 
process  as  long  as  solutions  are  not  contradictory  to  the  legislative 
intent  and  do  not  jeopardize  our  enforcement  activities. 
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In  conclusion,  I  would  like  to  say  the  administration  of  motor 
fuel  excise  taxes  has  taken  on  an  increasing  significance  in  IRS's 
overall  efforts  to  improve  compliance.  Results,  to  date,  reflect  this 
increased  emphasis.  I  want  to  thank  the  Federal  Highway  Admin- 
istration, the  States,  the  petroleum  industry,  user  group  represent- 
atives, and  this  subcommittee  for  their  continued  interest  and  sup- 
port for  our  activities  to  improve  compliance  with  motor  fuel  excise 
tax  statutes.  Despite  the  success  of  our  working  partnerships,  we 
know  that  much  remains  to  be  done. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  We  would 
appreciate  any  suggestions  for  improvement  that  you  or  your  col- 
leagues may  wish  to  offer,  and  my  colleagues  and  I  will  be  happy 
to  answer  any  questions  you  or  other  subcommittee  members  may 
have. 

Mr.  BORSKI.  Well,  thank  you  very  much,  Mr.  Brand. 

Let  me  ask  first,  one  of  the  most  serious  fuel  tax  evasion  threats 
we  face  today  is  "cocktailing."  Why  doesn't  IRS  require  untaxed 
kerosene  to  be  dyed  just  as  untaxed  No.  2  diesel  fuel  is? 

Mr.  Brand.  We  are  in  the  process  of  reviewing  that.  You  are  cor- 
rect in  saying  that  we  believe  that  is  where  organized  crime  and 
other  individuals  that  wish  to  defeat  the  intent  of  this  law  will  go, 
is  in  the  area  of  blending.  We  are  looking  at  that.  We  would  hope 
to  have  regulations  out  sometime  by  the  end  of  this  calendar  year 
in  that  particular  area. 

Mr.  BORSKI.  In  regards  to  your  ofiset  or  churning  authority,  this 
subcommittee  sent  a  letter  to  Chairman  Rostenkowski  after  our 
last  hearing  requesting  it  be  renewed.  It  was  placed  in  the  Budget 
Act;  it  was  unfortunately  vetoed  by  the  President.  Further  requests 
from  the  IRS  to  Ways  and  Means  to  reinstate  churning  authority 
have  reportedly  come  at  the  last  minute,  seemingly  without  strong 
agency-wide  support. 

If  churning  authority  is  such  an  important  tool  of  the  IRS,  why 
has  there  been  such  a  small  effort  to  have  it  reinstated? 

Mr.  Brand.  I  wouldn't  really  characterize  the  effort  to  have  it  re- 
instated as  being  small.  We  have  looked  for  every  vehicle  that  we 
can  find  to  reinstate  churning.  It  is  something  that  we  desperately 
need,  especially  in  undercover  operations.  I  sometimes  wonder  my- 
self, when  it  seems  like  everyone  supports  churning  and  yet  we 
have  not  been  able  to  find  a  successful  vehicle  to  get  it  through. 
We  would  appreciate  your  continued  support  on  it. 

Mr.  BORSKI.  Do  you  know  how  the  agency  has  made  the  request 
to  the  Ways  and  Means  Committee?  Have  you  personally,  for  in- 
stance? 

Mr.  Brand.  I  have  been  personally  involved  in  this  with  the  De- 
partment of  Treasury,  the  Commissioner  has  been  personally  in- 
volved in  this,  I  know  Mr.  Vogel  has  been  personally  involved  in 
it  with  Members  and  with  staff  in  various  different  committees; 
and,  to  date,  for  various  reasons,  we  have  not  been  successful. 

Mr.  BORSKI.  Mr.  Brand,  FHWA  has  testified  that  the  scale  of  fuel 
tax  evasion  has  actually  increased  to  about  $3  billion  annually.  Is 
that  consistent  with  the  experience  of  your  staff? 

Mr.  Brand.  Our  experience  has  been  that  we  have  in  fact  not  hit 
the  margin  when  it  comes  to  the  investment  of  resources  and  what 
we  have  uncovered  in  terms  of  our  examination  activity.  We  also 
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know  that  in  onr  criminal  investigation  undercover  operations  we 
continue  to  find  and  expect  to  continue  to  find  ongoing  evasion. 

We  ourselves  believe  that  in  order  to  correctly  estimate  this,  from 
our  standpoint,  that  there  is  really  two  things  that  are  under  way 
that  have  to  happen.  I  referred  to,  in  my  written  testimony — my 
oral  testimony  to  a  system  called  ExFIRS  which  is  a  system  we  are 
working  on  with  the  State  of  Michigan  to  jointly  develop  as  a  proto- 
type. Once  that  system  is  in  place,  we  believe  we  will  have  a  better 
handle  on  being  able  to  estimate  that. 

Second,  I  have  had  the  research  division,  the  compliance  re- 
search division  of  IRS  involved  in  attempting  to  estimate  this  activ- 
ity. We  have  been  through  one  run-through  on  it.  Unfortunately, 
the  State  data  that  was  available  and  the  other  public  data  that 
has  been  available  is  inconsistent  and  comes  in  various  degrees  of 
amounts  and  type  and  validity,  and  we  have  been  unsuccessful  to 
date.  We  expect  to  let  a  contract  this  next  fiscal  year  to  help  us 
with  the  estimation  specifically  in  the  area  of  excise  taxes  and 
motor  fuel  taxes. 

Mr.  BORSKI.  Let  me  stay  with  ExFIRS  for  a  moment.  You  men- 
tioned it  just  now. 

You  have  a  partnership,  particularly  with  the  State  of  Michigan 
as  I  understand  it,  in  the  development  of  a  pilot  transaction 
database.  What  is  the  nature  of  this  relationship,  and  how  have 
Michigan  and  other  States  influenced  the  design  and  the  possible 
implementation  of  the  ExFIRS  project? 

Mr.  Brand.  The  nature  of  the  relationship  is  to  in  fact  prototype. 
Michigan  is  kind  of  a  microcosm — I  guess  I  would  refer  to  it  as  a 
microcosm  of  the  efforts  and  the  issues  that  are  involved  in  the  en- 
forcement of  motor  fuel  taxes.  It,  first  off,  has  the  full  range  of 
types  of  activities,  from  refineries  to  retail  sales,  et  cetera.  It  also 
has  the  import  process  coming  across  the  border  from  Canada.  And 
so  it  is  a  laboratory  that  is  fairly  reflective  of  the  entire  range  of 
things  that  we  have  to  enforce. 

What  we  are  attem.pting  to  do  with  Michigan  and  with  the  indus- 
try, as  well  as  the  Federal  Highway  Administration,  is  develop  the 
types  of  data  collection,  validity  of  data,  types  of  data  that  would 
go  into  a  system;  and  with  that  prototype — and  running  it  with 
Michigan  as  the  laboratory  to  prove  in  fact  that  the  prototype 
works. 

We  believe  that  it  will  work.  Everything  we  see  indicates  that  it 
will  work.  The  issue  becomes  then  to  extrapolate  that  into  a  na- 
tional system. 

Mr.  BORSKI.  Mr.  Brand,  as  estimates  of  the  amount  of  money  lost 
to  fuel  tax  evasion  have  increased,  have  you  correspondingly  in- 
creased the  level  of  resources  developed  for  the  battling  of  that? 

Mr.  Brand.  Yes,  sir,  we  have.  I  mentioned  in  my  testimony  we 
have  increased  from  roughly  187  FTEs  to— I  did  not  put  this  in  the 
testimony,  we  only  listed  1993,  but  I  would  expect  that  we  would 
be  expending  someplace  in  the  area  of  230  FTEs  in  1994.  We  have 
also  increased  our  presence  in  our  activity,  particularly  in  criminal 
investigation  has  been  another  major  investment  of  resources. 

Mr.  BORSKI.  Can  you  project  for  us  how  much  money  IRS  would 
likely  be  able  to  recover  in  lost  fuel  taxes  if  you  had  available  to 


28 


you  the  $2.5  million  authorized  by  ISTEA  that  has  not  been  appro- 
priated? 

Mr.  Brand.  We  can  do  that.  I  would  like  to  provide  it  for  the 
record. 

Mr.  BORSKI.  Mr.  Brand,  testimony  later  today  will  emphasize  the 
need  for  chemical  testing  of  sampled  fuel  to  confirm  whether  it  is 
illegal,  untaxed  fuel  being  used  on  the  highway.  Does  the  IRS 
agree  that  chemical  testing  is  necessary? 

Mr.  Brand.  Yes,  we  do.  We  believe  it  will  be  necessary  in  situa- 
tions where  the  visual  findings  are  in  dispute.  If  you  end  up  in 
court,  then  you  will  need  some  evidence  to  support  that,  so,  yes,  we 
do. 

Mr.  BORSKI.  Should  chemical  markers  be  mixed  with  the  fuel  to 
make  testing  for  untaxed  fuel  simpler? 

Mr.  Brand.  We  have  looked  at  chemical  markers  and  believe 
that  dyeing  in  and  of  itself  will  provide  us  with  what  we  need. 
Markers  are  an  option,  as  you  know,  but  the  expense  of  that  would 
almost  double  the  cost  to  the  industry,  and  we  have  been  reluctant 
to  move  to  markers  because  of  what  we  believe  would  be  the  exten- 
sive cost  and  burden  that  would  place  on  the  petroleum  industry. 

Mr.  Borski.  What  has  IRS  done  to  tighten  up  the  application 
process  for  the  form  637?  What  more  needs  to  be  done  to  have  ade- 
quate control  of  who  gets  this  authority  to  sell  fuel  tax-free? 

Mr.  Brand.  A  couple  of  things  that  we  have  basically  done.  Be- 
cause of  the  short  implementation  time  that  we  had  for  the  new 
law  in  1994,  we  basically  had  to  roll  over  the  registrants  in  1994, 
but  what  we  have  done  is,  we  are  requiring  everyone  to  reregister 
in  1994.  Those  that  do  not  reregister — and  in  that  registration 
process  we  are  spending  a  lot  of  time  and  a  lot  of  attention  into 
the  taxpayer's  previous  history,  the  other  types  of  things  you  would 
look  at;  and  we  will  have  that  registration  process  completed  in 
1994,  so  that  in  January  of  1995  we  will  have  a  new  base  of  reg- 
istrants. 

Second,  I  mentioned  the  ExTRAS  system;  we  also  have  set  up 
the  process  now  and  hope  to  mandate  that — will  mandate  that  sys- 
tem. We  believe  we  can  do  that.  That  will  require  registrants  to  ba- 
sically check  on  sales  above  the  terminal  rack  through  the  system, 
and  that  has  been  our  basic  effort  to  date. 

Mr.  Borski.  In  testimony  we  will  receive  later  today  petroleum 
industry  witnesses  will  say  that  their  members  still  do  not  have  ac- 
cess to  the  IRS  computerized  form  637  validation  system.  However, 
your  testimony  states  that  the  system  that  will  allow  them  to  ver- 
ify the  eligibility  of  a  potential  buyer  is  up  and  running  on  a  vol- 
untary basis.  Can  you  explain  this  confusion  over  the  availability 
of  this  system  to  the  industry? 

Mr.  Brand.  I  probably  need  a  little  help  from  the  industry.  I  can 
explain  what  we  may  see  as  the  issue.  There  are  two  issues. 

First  off,  we  had  a  base  of  about  850  people,  as  I  recall — or  orga- 
nizations, I  should  say — that  we  basically  did  mail-outs  to  and  pro- 
vided them  with  PIN  numbers,  access  numbers  that  they  could  in 
fact  use.  In  some  of  those  instances,  we  were  unable  to  contact 
those  previously  registered  companies,  et  cetera.  They  may  not 
have  a  PIN  number,  and  therefore,  if  they  don't  have  a  PIN  num- 
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ber  and  we  were  unable  to  give  them  a  PIN  number,  that  might 
create  a  problem  for  them. 

We  have  not  had  any  industry  reports  at  all;  last  night  was  the 
first  we  have  heard  of  this.  We  have  tested  the  line  ourselves,  we 
know  that  we  have  handled  about— just  under  100  inquiries  since 
it  has  been  up  and  made,  so  if  there  is  a  problem,  it  may  be  that 
either  they  don't  have  a  PIN  number,  perhaps  they  are  not  a  com- 
pany or  an  organization  that  is  authorized  access,  but  we  would  be 
more  than  happy  to  try  to  work  with  them. 

Mr.  BORSKI.  Mr.  Brand,  the  1993  Omnibus  Budget  Reconciliation 
Act  moved  the  point  of  taxation  for  diesel  fuel  to  the  terminal  rack 
and  provided  for  dyeing  untaxed  diesel.  Beginning  January  1st  this 
year,  in  your  testimony  you  say  that  the  IRS  first  quarter  diesel 
tax  collections  increased  significantly.  Can  you  estimate  how  much 
of  the  $621  million  increase  can  be  attributed  to  the  elimination  of 
evasion*^ 

Mr.  Brand.  We  believe  about  $300  million  of  that.  We  believe 
that  about  $321  million  of  it  comes  from  the  tax  rate  change;  the 
other  $300  million  comes  from  the  movement  of  the  point  of  tax- 
ation and  the  subsequent  compliance  and  enforcement. 

Mr  BORSKI.  In  your  testimony  you  discussed  the  fuel  tax  exam- 
ination undertaken  by  supplemental  IRS  staff  assigned  to  the  Joint 
Federal/State  Motor  Fuel  Project.  You  say  the  return  on  invest- 
ment for  these  examinations  has  resulted  in  $13  to  $39  m  in- 
creased assessment  for  every  dollar  spent.  Are  these  recoveries  the 
net  receipts;  in  other  words,  do  they  deduct  the  cost  of  litigation 
to  collect  them?  ^i         •• 

Mr  Brand.  No,  they  are  not  the  net  receipts.  They  are  the  origi- 
nal proposed  assessments.  However,  we  do  have  a  high  recovery 
rate  here.  The  fact  that  the  IRS  has  the  authority  to  revoke  reg- 
istration on  the  organizations  and  basically  put  them  out  of  busi- 
ness means  that  the  losses  in  a  situation  like  that  are  really  almost 
limited  to  someone  that  goes  out  of  business— bankruptcy  or  some- 
thing like  that,  where  we  generally  have  a  high  recovery  rate  tor 
the  assessments  in  this  area. 

Mr.  BORSKI.  The  1993  Omnibus  Budget  Reconciliation  Act  con- 
tained provisions  that  required  changes  to  the  way  exempt  users 
were  reimbursed  for  taxes  paid.  What  percentage  of  the  tax  refund 
claims  for  gasoline,  gasohol,  and  diesel  has  IRS  not  reimbursed  be- 
cause of  suspected  fraud? 
Mr.  Brand.  Let  me  talk  about  claims  in  general. 
The  issue  on  claims,  there  has  been  a  rough  implementation 
process  which— basically,  our  records  show  that  we  have  reim- 
bursed claims  promptly,  97,  98  percent  of  the  claims.  The  ditticulty 
we  have  had,  I  will  bet,  that  hides  what  the  issue  is,  if  we  were 
to  simply  give  you  those  numbers,  what  the  issue  has  been,  we 
have  been  stringent  in  requiring  the  type  of  documentation  and 
validation  that  is  coming  in  from  businesses  in  order  to  pay  the 

claims  out.  ^  ■    ■,    c  ^x. 

Early  on  in  the  system,  we  had  as  high  as  a  third  ot  those  par- 
ticular applications  being  sent  back  as  incomplete.  That  has  de- 
clined on  a  month-to-month  basis.  We  are  running  less  than  20 
percent— still  too  high;  there  is  a  lot  of  information  and  education. 
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What  we  have  been  trying  to  do,  because  we  know  that  organized 
crime  and  other  schemes  and  evasion  and  abuses  occur  in  this 
whole  area,  we  have  tried  to  balance  the  timeliness  of  claims  with 
making  sure  we  don't  get  so  rapid  in  payout  that  we  end  up  with 
a  major  loss  in  terms  of  refund  schemes;  and  it  has  been  a  bal- 
ancing process.  We  are  working  on  our  claims  process  right  now, 
doing  a  systems  review  of  it  again,  but  we  have  been  balancing. 
What  I  have  said  to  our  people  is,  we  want  to  pay  properly  docu- 
mented claims  as  timely  as  we  can,  but  we  want  to  make  sure  that 
they  are  properly  documented. 

Mr.  BORSKI.  Mr.  Brand,  in  testimony  we  will  receive  later  today 
from  petroleum  industry  witnesses,  they  say  that  IRS  regulations 
not  only  do  not  treat  kerosene  as  diesel  fuel,  they  do  not  make  it 
clear  how  it  should  be  treated  and  did  not  provide  the  definition 
for  kerosene.  They  suggested  that  this  has  created  a  great  deal  of 
confusion  for  the  industry.  If  this  is  the  case,  what  plans  does  IRS 
have  to  resolve  this  confusion? 

Mr.  Brand.  We  will  be  issuing  regulations,  hopefully  by  the  end 
of  this  year,  the  first  part  of  next  year,  pertaining  to  this  matter. 
We  have  been  working  with  industry,  we  have  been  working  with 
the  Federal  Highway  Administration  and  all  of  our  partners. 

This  is  complex.  It  is  complex  because  there  are  some  legitimate 
uses  for  kerosene,  aviation;  there  is  some  legitimate  on-the-road 
use  during  periods  of  time  when  it  is  extremely  cold,  certain  types 
of  engines  require  blending.  There  needs  to  be  a  policy  decision 
there  eventually  as  to  whether  you  need  to  tax  that  or  want  to  tax 
that  or  not.  There  is  the  issues  of  home  self-heating  oil  availability 
for  people  that  use  kerosene  heaters  in  various  different  areas, 
then  there  is  obviously  the  attempt  to  blend  to  evade.  But  we 
would  hope  to  have  this  resolved. 

We  are  cognizant  of  the  fact  that  we  have  to  have  clarity  in  this 
area  of  kerosene  fuel. 

Mr.  BORSKI.  Later  today  we  will  hear  from  the  private  sector  or- 
ganizations about  the  level  of  cooperation  you  have  had  in  meeting 
their  needs.  How  cooperative  have  they  been  in  supplying  accurate 
information  and  assisting  in  the  implementation  of  your  programs? 

Mr.  Brand.  This  is  probably  one  of  the  best  experiences  that  I 
have  had  in  implementation  of  new  tax  law.  We  have  had  extreme 
cooperation  from  the  industry;  we  have  had  it  from  all  the  other 
Federal  agencies.  I  guess  I  don't  want  to  overspeak  here, 
overpromise,  but  this  is  probably  a  model,  in  my  judgment. 

Mr.  Borski.  Some  problems  with  the  present  taxing  rules  have 
come  to  my  attention,  especially  in  regard  to  marine  and  bus 
usage.  How  serious  are  these  and  other  problems,  and  how  do  you 
plan  to  solve  them? 

Mr.  Brand.  In  terms  of  the — we  are  working  now  with  the  situa- 
tion on  intercity  buses.  The  issue  there  is  both  a  Federal  issue,  but 
it  is  also  an  issue  of  the  difference  in  regulations  in  the  various 
States  that  the  buses  run  with. 

I  will  let  Mr.  Washburn  maybe  talk  a  little  bit  more  about  that — 
in  depth,  if  you  would,  Marty. 

Mr.  Washburn.  The  problem  with  the  buses  is  that  they  can  run 
on  dyed  fuel,  but  of  course  when  they  get  on  the  road  they  may 
have  to  stop  and  get  undyed  fuel  at  a  truck  stop  or  something  like 
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that,  so  they  end  up  having  to  file  claims.  And  we  are  working  with 
various  groups  right  now  in  terms  of  trying  to  make  sure  that  we 
can  expedite  those  claims  without  being  vulnerable  to  fraudulent 
claims. 

The  other  part  of  the  problem  is  that  many  of  the  States  or  some 
of  the  States  prohibit  the  use  of  dyed  fuel  on  the  road,  which  is  in- 
consistent with  the  Federal  legislation,  and  of  course — so  that  pre- 
sents a  problem  with  the  bus  companies. 

Mr.  Brand.  I  would  come  back  and  talk  a  little  bit  about  mari- 
nas. There  was,  early  on — there  has  been  quite  a  bit  of  discussion 
about  marinas  and  the  fact  that  if  you  are  going  to  sell  both  to 
commercial  users  and  pleasure  boat  users,  who  are  not  exempt, 
then  that  would  require  marinas  to  basically  have  two  separate 
tanks  or  some  methodology  to  separate  that.  We  do  not  believe  that 
we  can  deal  with  that  from  an  administrative  standpoint,  that  if 
there  is  intent — if  the  intent  of  Congress  is  to  do  something  dif- 
ferent in  terms  of  that,  then  Congress  would  have  to  act  in  this 
particular  event.  We  believe  that  the  market  is  starting  to  correct 
that.  , 

Early  on,  we  had  a  lot  of  discussion,  a  lot  of  concerns  about  it, 
but  we  believe  the  market  is  starting  to  correct  that,  but  it  was  an 
issue  early  on. 

Mr.  BORSKI.  According  to  your  testimony,  you  note  that  without 
additional  ISTEA  funding  nationwide,  implementation  of  the 
ExFIRS  project  could  be  in  jeopardy.  When  will  you  need  these  ad- 
ditional funds  and  are  you  going  to  address  State  revenue  collec- 
tion agency  concerns  before  a  nationwide  implementation  occurs? 

Mr.  Brand.  That  is,  the  process  of  the  prototype  is  to  make  this 
a  system  that  is  compatible  for  as  many  people  and  usable  by  as 
many  people  as  possible.  We  want  to  be  able  to  make  the  data 
available  to  the  States  out  of  that.  That  is  an  important  element 
of  this.  We  believe  we  can  have  the  prototype  finished  in  1995. 
That  funding  issue  is  really  going  to  hit,  for  us,  in  1996. 

Mr.  BORSKI.  Okay.  I  have  no  further  questions,  Mr.  Brand.  Let 
me  thank  you  very  much  for  your  cooperation  and  your  testimony 
today.  It  has  been  most  helpful.  Let  me  stand  in  a  brief  one-minute 
recess  before  our  next  panel  comes  up. 
[Recess.] 

Mr.  BORSKI.  The  subcommittee  will  reconvene. 
On  our  third  panel  we  have  Mr.  John  Aikman,  Administrator, 
Criminal  Investigation  Division,  Indiana  Department  of  Revenue; 
and  Mr.  Dale  A.  Shuirman,  Director  of  Motor  Fuel  Tax,  Delaware 
Department  of  Public  Safety. 

Gentlemen,  may  I  please  ask  you  to  rise  and  raise  your  right 
hand. 

[Witnesses  sworn.] 

Mr.  BORSKI.  Thank  you  very  much. 
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TESTIMONY  OF  JOHN  AIRMAN,  ADMINISTRATOR,  CRIMINAL 
INVESTIGATION  DIVISION,  INDIANA  DEPARTMENT  OF  REVE- 
NUE, INDIANAPOLIS,  IN,  AND  DALE  A.  SHUIRMAN,  DIRECTOR 
OF  MOTOR  FUEL  TAX,  DELAWARE  DEPARTMENT  OF  TRANS- 
PORTATION, DOVER,  DE 

Mr.  BORSKI.  Mr.  Aikman,  you  may  proceed,  sir.  Let  me  note  for 
you,  as  I  am  sure  you  understand  from  the  previous  witnesses,  that 
your  full  testimony  will  be  made  a  part  of  the  record,  and  you  may 
proceed  in  your  oral  presentation. 

Mr.  AiKMAN.  Thank  you,  sir.  Members  of  the  committee,  Mr. 
Chairman,  I  would  like  to  just  go  back  and  summarize  what  we  put 
in  our  official  thing  here. 

We  started  the  motor  fuel  projects  back  in  1985,  and  we  are  a 
little  bit  ahead  of  some  of  the  other  States.  From  1987  to  1992, 
we've  seen  a  $32  million  increase  in  our  gross  collections.  We  have 
found  many  different  schemes,  daisy  chains,  and  various  other 
types  of  scams. 

This  year,  January  1,  we  implemented  and  moved  back  to  the 
rack  the  collection  of  our  taxes,  plus  we  implemented  a  dyeing  pro- 
gram. So  far,  we  have  seen  a  17  percent  increase  in  our  collections 
since  it  went  back  to  the  rack,  which  relates  closely  to  $17  million. 

Some  of  the  problems  that  we  have  had  under  the  new  dyeing 
program  is,  we  run  a  project  throughout  the  State  and  we  collected 
out  of  the  supply  tanks  about  700  samples  of  fuel.  This  was  in  co- 
operation with  the  Indiana  State  Police  and  the  IRS  office  out  of 
Indianapolis.  Analyzing  these  or  looking  at  them  visually,  we've 
seen  everjrthing  from  product  that  was  clear  as  water  to  black.  Out 
of  those  32 — I  mean  out  of  that  700-some  samples  without  a  lot  of 
duplication  and  extreme  amount  of  cost,  we  pulled  out  32  samples 
which  gave  a  fairly  broad  range  of  color. 

Out  of  the  32,  we  took  13  of  those  to  a  chemist,  and  we  are  going 
to  test  them  for  high  sulfur.  These  were  amber  color;  we  had  very 
few  that  we  could  determine  were  red  or  blue.  Out  of  the  13  that 
we  took  for  sulfur  content,  five  of  those  were  in  excess  of  the  EPA 
standard  of  over  0.05,  some  as  high  as  five  or  six  times  the  rate. 

The  problem  that  we  are  having  is  being  able  to  identify  what 
is  dyed  fuel,  and  I  will  explain  why — cocktailing,  blending,  and 
masking.  You  take  fresh  oil  and  you  dump  it  into  a  product  that 
is  clear — and  industry  will  probably  verify  this — it  is  very  difficult 
to  determine  what  is  clear  fuel.  It  has  a  variety  of  different  colors. 
If  you  add  red  dye  to  it  and  you  put  green  dye  in  something,  it 
changes  the  color,  and  it  is  no  longer  red. 

We  have  found  trash  oil,  we  had  one  truck  that  cost  $14,000  that 
had  filled  up  at  a  truck  stop  and  drove  about  six  miles  and  ate 
some  of  the  gaskets  and  stopped  up  all  the  injectors  in  the  system; 
so  what  we  did  then  was  we  took  some  of  the  samples,  the  32  sam- 
ples that  we  had  pulled  that  were  questionable  and  took  them  to 
Canada.  We  had  been  working  very  closely  with  the  Canadians  in 
talking  about  their  fingerprint  dyeing  system. 

The  first  morning  we  were  in  there,  we  talked  to  the  people  that 
actually  pulled  the  samples  off  the  road,  similar  to  our  motor  car- 
rier people.  They  performed  the  test  on  dyed  fuel.  We  were  told  at 
that  time  and  shown,  if  there  were  not  markers  in  it,  that  it  would 
be  very  difficult  to  take  any  on-road  enforcement  action. 


They  have  a  simple  test  in  which  they  drop  a  couple  of  chemicals 
in  the  thing;  they  use  methanol,  the  markers  drop  to  the  bottom, 
and  it  is  a  good  probable  cause  to  continue  investigation  to  make 
an  arrest  or  whatever  on  the  road. 

From  there,  we  went  on  up  to  a  place  where  they  do  this  finger- 
print testing.  We  ran  all  32  of  our  samples  through  there.  They 
were  amazed  at  the  color  spectrum  that  was  coming  out  of  the 
United  States,  so  they  tested  those  for  us. 

At  that  facility  they  only  test  the  modules  in  the  diesel  fuel.  They 
do  not  check  for  dye.  Their  EPA  people,  another  city  checks  the 
dye,  which  is  regulated  by  the  government.  In  other  words,  they 
check  for  the  concentrate  to  make  sure  it  is  at  the  proper  level 
when  it  is  going  into  the  diesel.  If  it  is  not,  they  go  back  and  con- 
tact the  industry  and  say,  you  are  a  little  low  or  something  like 
this.  It  is  a  quality  control  system. 

While  I  was  there,  I  saw  them  take  a  test  tube  with  charcoal  in 
it  and  put  a  red  dyed  fuel  in  that  charcoal.  It  came  out  the  bottom 
of  that  tube  clear.  They  then  took  it  and  ran  it  through  a  UV  test- 
er, and  it  still  had  traces  of  red  dye  in  it,  but  the  visual  look  was 
white — clear,  clear  as  water.  They  told  us  at  that  point,  you  know, 
if  you  do  not  put  some  type  of  markers  in  it,  if  you  do  not  have 
that  preliminary  test  up  front  to  give  you  enough  probable  cause 
to  go  to  the  second  step  that  you  are  going  to  have  difficulty. 

We  are  already  seeing  that  difficulty.  We  are  one  of  the  first 
States  that  has  moved  back  to  put  the  dye  program  in.  We  have 
very  strong  criminal  penalties,  but  at  this  point,  due  to  the  vari- 
ation of  the  colors,  we  are  a  little  bit  reluctant  to  take  strong  crimi- 
nal activity. 

Most  of  our  program  so  far  has  been  a  survey  to  find  out  what 
areas  we  are  having  our  problems  in  and  what  type  of  problems  we 
are  having,  trying  to  identify  the  sources  that  come  through  there. 
We  not  only  charge  them  criminally  with  this  statute,  but  we 
would  charge  them  with  theft  or  other  tax  statutes. 

I  am  open  to  questions,  if  you  have  any. 

Mr.  BORSKI.  Mr.  Shuirman,  do  you  have  testimony? 

Mr.  Shuirman.  Mr.  Chairman  and  committee  members,  my 
name  is  Dale  A.  Shuirman.  I  am  Director  of  the  Motor  Fuel  Tax 
Administration  for  the  Delaware  Department  of  Transportation.  I 
have  been  the  Director  of  the  Motor  Fuel  Tax  Administration  for 
over  16  years. 

The  first  issue  I  would  like  to  address  is  what  impact  the  1993 
Omnibus  Budget  Reconciliation  Act  requiring  the  collection  of  a 
diesel  tax  at  the  terminal  and  the  dyeing  of  nontaxable  diesel  fuel 
has  had  on  Delaware's  special  fuel  tax  collection. 

Since  the  EPA  dyed  fuel  program  went  into  effect  on  October  1, 
1993,  I  have  listed  below  the  rate  of  increase  from  September  1993 
through  June  30,  1994.  September  1993  was  used  for  comparison 
purposes  because  many  individuals  or  companies  began  converting 
their  bulk  tanks  in  preparation  for  meeting  the  new  EPA  dyed  fuel 
requirements  on  October  1,  1993. 

September  showed  an  increase  of  12.7  percent  as  compared  to 
the  same — this  is  the  1993-94  period  as  compared  to  the  1992-93. 

September  was  a  12.7  percent  increase;  October,  a  1.9  percent 
decrease;  November,  22.6  percent  increase;  December,  22  percent 


increase;  January,  a  3  percent  increase;  February,  10  percent  in- 
crease; March,  12.8  percent;  April,  13.7  percent;  May,  8.6  percent; 
and  June,  7.2  percent.  The  10-month  period  shows  a  growth  rate 
that  amounted  to  a  10.9  percent  increase  from  September  1993 
through  June  1994. 

The  largest  single  month  increase  was  November  1993  at  22.6 
percent,  closely  followed  by  December  1993  at  22.5  percent.  These 
large  rate  increases  were  believed  to  be  in  preparation  for  the  IRS 
dyed  fuel  program  which  took  place  beginning  January  1,  1994. 

I  have  discussed  the  issue  of  taxable  sales  and  use  of  special 
fuels  in  States  surrounding  Delaware  and  the  indication  is  that 
they  are  experiencing  similar  increases  as  well.  The  true  test  will 
be  when  the  IRS  is  able  to  calculate  the  rate  of  growth  in  sales  or 
use  of  taxable  special  fuels  after  refunding  that  portion  used  off- 
highway.  The  rate  of  growth  should  be  significant. 

There  is  no  doubt  that  the  EPA  and  IRS  dyed  fuel  programs 
have  been  very  effective  in  their  mission.  But  in  order  for  that  to 
continue,  each  State  and  province  must  have  an  action  plan  in 
place  to  conduct  random  sampling  of  fuel  tanks  of  the  motoring 
public.  Inspections  of  bulk  tanks  at  both  truck  stops  and  retail 
service  stations  dispensing  diesel  fuel  will  also  make  for  a  stronger 
enforcement  program  and  lessen  the  chances  for  tax  evasion. 

On  November  29,  1993,  the  Delaware  Motor  Fuel  Tax  Adminis- 
tration and  the  Department  of  Natural  Resources  and  Environ- 
mental Control  teamed  up  to  conduct  fuel  sample  tests  on  commer- 
cial vehicles  hauling  hazardous  materials.  Sixteen  fuel  samples 
were  taken  and  2  of  the  16  appeared  to  be  using  dyed  fuel  in  pro- 
pulsion of  the  vehicle. 

The  interesting  thing  about  taking  the  fuel  samples  was  the 
networking  that  occurred  between  the  trucking  industry.  The  Dela- 
ware State  Police  have  said  that  the  truckers  were  using  their  CBs 
to  notify  other  truckers  entering  the  State  that  fuel  samples  were 
being  taken  and  if  they  were  not  using  clear  fuel,  they  could  be 
stopped  and  fined.  Sampling  kits  have  just  been  received  and  Dela- 
ware plans  to  have  an  aggressive  fuel  sampling  program  in  the  not 
too  distant  future. 

There  are  several  items  that  were  learned  during  the  first  in- 
spection program  and  they  are  listed  below.  Number  one  is  safety. 
This  is  of  utmost  importance.  Taking  fuel  samples  along  the  road- 
way can  be  dangerous  and  inspectors  should  use  extreme  caution 
during  fuel  sampling  exercises. 

Two,  it  is  recommended  that  a  secure  inspection  area  be  estab- 
lished such  as  a  truck  weigh  station  or  stations  in  order  to  safe- 
guard the  inspectors  as  well  as  the  uniformed  officer  or  officers. 

Three,  a  uniformed  police  officer  should  be  present  at  all  fuel  in- 
spection sites  in  order  to  secure  the  area  for  inspectors  as  well  as 
using  them  to  issue  summons  for  those  truckers  found  to  be  in  vio- 
lation. 

Since  most  State  fuel  tax  agencies  do  not  have  uniformed  police 
officers  assigned  to  them,  it  would  appear  that  the  Motor  Carrier 
Safety  Assistance  Program,  MCSAP,  would  be  the  logical  agency  of 
choice  to  assist  in  the  fuel  testing  program.  The  test  itself  could  be 
done  in  less  than  a  minute  and  accomplished  at  the  same  time  the 
vehicle  receives  its  safety  inspection.  Enough  safety  inspections  are 
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done  each  year  in  order  for  an  adequate  number  of  fuel  test  sam- 
ples to  be  taken. 

The  State  of  Delaware  highly  recommends  the  MCSAP  program 
for  use  as  a  national  fuel  testing  program.  All  States  have  a 
MCSAP  program  already  in  place  and  would  be  a  safe  and  secure 
way  of  implementing  the  dyed  fuel  program  among  the  States. 

The  last  item  I  would  like  to  discuss  is  the  efforts  the  States  are 
taking  to  establish  uniform  State  fuel  tax  reporting  standards.  As 
chairman  of  the  Subcommittee  on  Uniform  Legislation,  we  are  cur- 
rently developing  model  legislation  that  will  move  the  incidence  of 
the  tax  on  special  fuel  to  the  terminal  rack.  In  other  words,  the 
subcommittee  is  taking  the  IRS  example  and  modifying  the  legisla- 
tion to  accommodate  States'  needs.  The  next  meeting  of  the  Sub- 
committee on  Uniform  Legislation  is  August  18,  1994,  in  Arlington, 
Virginia.  The  tax  administrators  as  well  as  industry  are  participat- 
ing in  these  efforts. 

In  closing,  I  hope  Congress  will  continue  funding  the  tax  compli- 
ance project  as  it  has  proven  itself  as  an  effective  tool  in  combating 
tax  evasion.  It  is  the  hope  and  desire  of  this  tax  administrator  for 
Congress  to  see  the  wisdom  of  utilizing  the  MCSAP  program  to 
conduct  fuel  sample  testing  and  place  the  final  plug  in  the  gaping 
hole  of  tax  evasion. 

Thank  you  for  allowing  me  to  testify  before  you  today,  and  if  you 
have  any  questions,  please  feel  free  to  ask. 

Mr.  BORSKI.  Thank  you  very  much,  Mr.  Shuirman. 

Mr.  Aikman,  let  me  ask  you  a  question  that  Mr.  Shuirman  an- 
swered. What  needs  to  be  done  to  take  advantage  of  the  diesel 
dying  requirement?  There  is  a  clear  consensus  that  we  need  an  ef- 
fective roadside  inspection  program.  What  is  the  best  way  to  do 
this?  Should  it  be  part  of  the  MCSAP  or  should  it  be  a  separate 
program? 

Mr.  Aikman.  I  think  that  is  varying  from  State  to  State.  Within 
the  State  of  Indiana,  they  have  motor  police  sections  and  they  are 
in  the  MCSAP  program  and  they  are  cooperating  and  assisting  us. 
I  think  in  some  of  the  other  States  it  is  a  different  agency.  So  one 
of  the  things  that  Mr.  Shuirman  addressed  there  is  safety.  And 
that  is  a  very  high  area  of  concern  in  Indiana  because  of  all  the 
EPA  standards  and  everything. 

And  the  thing  of  it  is,  you  never  know  what  you  are  going  to  get 
out  of  that  tank.  It  could  be  something  that  could  be  hazardous  ma- 
terial. You  don't  know  what  is  in  that  black  stuff  when  you  pull 
it  out.  That  is  of  high  concern  to  us. 

May  I  ask  one  question  in  this  room,  and  I  am  not  trying  to  be 
sarcastic.  How  many  people  in  this  room  know  what  color  the  fuel 
is  in  their  tank  today?  How  many  have  looked  at  it? 

Mr.  BORSKI.  Nobody  on  this  side. 

Mr.  Aikman.  This  is  what  we  are  saying.  It  is  out  there.  It  is  a 
product  that  you  buy.  You  never  look  at  it.  As  long  as  your  car  runs 
good,  everybody  is  happy.  But  when  it  stops,  they  may  look  into  it. 
But  until  that  time,  nobody  knows  what  they  are  burning. 

Mr.  Shuirman.  Mr.  Chairman,  in  follow-up  to  Mr.  Aikman's 
statement,  one  thing  that  I  have  found  is  that  most  jurisdictions 
do  not  have  police  officers  or  uniformed  officers  as  part  of  their 
motor  fuel  tax  unit,  and  therefore  we  have  to  rely  on  the  Delaware 
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State  Police  or  other  law  enforcement  officials  in  order  to  actually 
issue  a  summons. 

So  I  think  it  very  important  that  we  work  and  coordinate  our  ef- 
forts with  the  MCSAP  program.  And  it  is  not  to  say  that  the  motor 
fuel  tax  people  can't  be  present  in  helping  take  the  samples.  At 
least  there  is  a  mechanism  there  that  you  have  a  uniformed  officer 
there  available  to  assist  you  in  taking  that  sample. 

One  of  the  trucks  that  we  stopped  for  a  testing  had  a  sticker  on 
the  back,  Please  Free  John  Gotti,  and  of  course  that  was  a  very  big 
concern  to  me.  The  police  officer  said,  let  me  go  secure  the  area 
first,  then  you  go  ahead  and  take  your  sample. 

There  are  a  lot  of  issues.  And  especially  if  you  are  going  to  be 
handing  an  assessment  to  a  driver  that  could  represent  thousands 
of  dollars,  anywhere  up  to  perhaps  a  $3,000  assessment,  I  certainly 
don't  want  to  hand  it  to  them  without  somebody  being  there  to  pro- 
tect me.  Just,  you  know,  my  consensus  is  that  I  think  a  lot  of 
States  do  need  a  uniformed  police  officer  available  to  assist  them 
in  the  program  and  that  MCSAP  program  does  that. 

Mr.  BORSKI.  The  IRS  has  a  joint  Federal-State  motor  fuel  project 
to  help  the  States  enforce  fuel  tax  requirements.  How  good  a  job 
is  IRS  doing  in  providing  assistance  to  the  States  in  improving 
compliance?  Either?  Both?  Please. 

Mr.  AiKMAN.  As  far  as  cooperation  between  the  IRS,  I  think  Indi- 
ana has  a  very  unique  program.  We  have  absolutely  no  problem 
with  the  IRS.  We  have  been  working  joint  investigations  with  them 
for  some  time.  I  had  an  IRS  agent  assigned  in  my  office  who  had 
access  to  our  files.  The  information  exchange  on  the  grand  jury 
cases  is  excellent.  If  I  need  something,  and  I  don't  know  if  it  is 
unique  or  not,  but  I  have  been  able  to  call  Washington  and  talk  to 
some  of  the  people  there  and  I  usually  get  an  answer  right  away 
or  very  shortly  thereafter.  I  have  no  problem  with  them,  as  far  as 
I  am  concerned. 

The  program  could  not  work  without  the  IRS  involved  in  it  due 
to  the  across  State  line  programs  or  without  your  help  from  the 
money  that  you  people  are  providing,  we  would  be  really  in  big 
trouble  if  we  did  not  have  your  support. 

Mr.  BORSKI.  The  IRS  is  doing  a  good  job? 

Mr.  Shuirman.  Absolutely.  As  a  matter  of  fact,  I  support  the  tax 
compliance  program,  which  is  funded  through  FHWA,  and  it  is  the 
first  time  since  I  have  been  the  director,  16  years,  that  we  have  ac- 
tually been  able  to  conduct  a  joint  audit  with  the  State  of  New  Jer- 
sey and  the  Internal  Revenue  Service.  That  is  extremely  important 
because  we  are  able  now  to  communicate  with  each  other,  feed 
each  other  information,  and,  quite  frankly,  the  meetings  that  we 
have,  at  least  quarterly,  if  not  earlier  than  that,  we  do  get  together 
and  discuss  various  possible  cases  for  criminal  activity.  And  it  is 
really  amazing  how  that  sharing  of  information  can  help  stop  the 
tax  evasion  problem  that  we  are  experiencing. 

Mr.  BORSKI.  We  received  testimony  today  that  indicates  that  the 
return  on  investment  for  fuel  tax  examinations  undertaken  by  sup- 
plemental IRS  staff  assigned  to  the  joint  Federal-State  motor  fuel 
project  results  in  $13  to  $39  in  increased  assessment  for  every  dol- 
lar spent.  How  do  these  numbers  relate  to  your  own  States'  experi- 
»?  1 


ence?  Mr.  Shuirman,  let  me  start  with  you. 
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Mr.  Shuirman.  Quite  frankly,  in  Delaware,  we  have  had  a  dedi- 
cated audit  staff  that  does  specifically  motor  carrier,  motor  fuel, 
special  fuel  audits.  And  we  have  been  doing  that  for  well  over  20 
years  now.  Part  of  our  objectives  each  year  is  to  audit  our  special 
fuel,  our  licensed  motor  fuel,  special  fuel,  and  motor  carrier  ac- 
counts and  we  try  to  get  them  once  every  3  years.  I  think  we,  as 
far  as  Delaware  is  concerned,  have  probably  one  of  the  better  en- 
forcement programs  in  the  country,  because  we  do  a  great  deal  of 
auditing  of  our  motor  fuel  and  special  fuel  accounts. 

So  it  is  tough  to  say  that  the  monies  that  we  spend  right  now 
on  audit  can  be  directly  related  to  the  amount  of  money  that  we 
receive  it  is  almost  impossible.  I  think  the  reason  for  that  is  be- 
cause of  that  strong  enforcement  effort  and  I  just  don't — ^you  know, 
I  look  at  it  from  another  perspective.  If  we  didn't  have  the  audit 
staff  available  to  conduct  these  audits,  then  what  would  our  com- 
pliance be?  I  think  you  have  to  almost  turn  the  tables  on  that. 

Mr.  BORSKI.  Mr.  Aikman. 

Mr.  Aikman.  Due  to  the  fact  of  the  time  that  we  have  been  in- 
volved in  this,  I  think  earlier  ours  was  higher.  Right  now,  it  is  6 
to  1.  Every  dollar  we  are  getting,  we  are  turning  back  it  looks  like 
six. 

Mr.  BORSKI.  Six  dollars? 

Mr.  Aikman.  Yes. 

Mr.  BORSKI.  IRS  has  asked  that  its  churning  authority  for  under- 
cover operations  be  renewed.  Would  you  support  the  renewal  of 
this  authority  for  them,  Mr.  Aikman? 

Mr.  Aikman.  Being  a  former  State  trooper  for  20  some  years,  yes, 
I  would.  I  understand  the  program.  Once  that  money  comes  in,  I 
think  it's  an  excellent  program  if  you  can  turn  it  back  around  and 
put  it  back  on  the  street  and  use  it  again. 

Mr.  Shuirman.  Yes,  I  have  the  same  feeling. 

Mr.  BORSKI.  Mr.  Shuirman,  your  colleague,  Mr.  Aikman,  has  rec- 
ommended that  a  chemical  marker  be  used  in  untaxed  fuel  to  make 
it  easier  to  detect  the  illegal  use  of  the  fuel  on  the  highway.  Would 
you  endorse  that  approach? 

Mr.  Shuirman.  I  would  endorse  it  from  the  point  of  view  that  it 
is  a  much  easier  test  to  determine,  and  it  is  also  my  understanding 
that  by  using  a  marker  it  is  much  more  difficult  to  remove  from 
the  product  than  it  would  be  through  the  normal  dye  process.  So 
if  we  can  make  it  easier  to  detect  from  a  simple  roadside  test 
whether  or  not  that  fuel  contains  a  marker,  then  it  will  just  ease 
our  job. 

Normally  what  we  do  right  now  is,  that  if  we  do  detect  someone 
using  dyed  fuel  in  their  vehicle,  then  we  would  take  a  sample  and 
that  sample  would  go  to  the  lab  and  then  before  we  get  the  re- 
sults— well,  normally  a  24-hour  turnaround  from  the  lab — then  we 
would  take  corrective  action.  If  we  find  that  a  particular  trucking 
company  or  retail  station  has  been  selling  this  product,  that  is 
where  we  want  to  concentrate  on.  We  want  to  take  it  from  that 
point  and  follow  it  through  the  chain  and  determine  where  the 
source  of  supply  was.  If  they  are  doing  it  there,  they  are  doing  it 
to  other  truckers  as  well. 
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Mr.  BORSKI.  FHWA  estimates  are  that  the  extent  of  fuel  tax  eva- 
sion has  actually  increased  since  1992.  Is  that  consistent  with  the 
experience  in  your  State,  Mr.  Shuirman? 

Mr.  Shuirman.  I  would  say  yes  if  we  were  going  back  about  10 
years.  We  had  a  very  serious  problem  in  Delaware  on  special  fuel. 
As  a  matter  of  fact,  our  collections  when  we  first  indicated  this  or- 
ganized crime  that  were  involved  in  the  diesel  fuel  truck  stops  in 
our  State,  we  were  getting  probably — we  were  getting  about  20  per- 
cent of  the  tax  and  they  were  stealing  about  80  percent  of  it.  And 
once  we  broke  the  chain  and  we  had  the  individuals  indicted  and 
eventually  went  through  a  3  year  battle  through  the  courts,  they 
all  pled  guilty,  and  when  that  happened,  our  revenues  increased 
100  percent  that  next  year  in  our  diesel  fuel  collection. 

So  we  are  confident  right  now  that  I  think  we  are  doing  a  fairly 
good  job,  but  the  real  effort,  Delaware  being  a  small  State,  is  that 
we  have  a  lot  of  trucks  coming  through  our  State  and  what  we 
would  like  to  do  is  assist  the  other  States  in  finding  whether  or  not 
there  is  the  use  of  dyed  fuel  in  these  vehicles  and  to  be  able  to 
trace  it  to  its  source,  and  that  is  why  we  have  the  tax  compliance 
project.  If  we  have  leads  as  to  where  that  fuel  is  coming  from,  then 
we  can  call  our  counterparts  and  they  can  take  corrective  action  as 
well. 

Mr.  BORSKI.  Mr.  Aikman. 

Mr.  Aikman.  I  am  not  so  naive  to  think  that  we  have  got  all  the 
problems  solved  in  Indiana.  We  have  been  in  it,  like  I  said,  almost 
10  years.  I  would  like  to  also  believe  that  as  part  of  it  we  have  cut 
out  some  of  the  fraud  and  we  are  finding  new  schemes  from  time 
to  time.  I  think  ours  is  down  a  little  bit  to  what  it  was  when  we 
first  started.  I  think  part  of  the  increase  is  the  fact  that  throughout 
the  country,  we  have  brought  all  these  new  States  in  and  we  have 
a  better  reporting  system. 

Before  these  people  were  brought  into  the  Federal  Highway  Ad- 
ministration program,  they  were  sitting  out  there  and  no  one  was 
collecting  the  statistics.  Now  they  are  in  the  program  and  I  think 
they  are  coming  in  and  we  are  seeing  a  better  dollar  value  of  what 
the  evasion  problem  is  throughout  the  country.  Some  of  them,  I 
think,  have  only  been  on  board  about  a  year. 

Mr.  BORSKI.  Do  you  know  or  can  you  estimate  what  resources  the 
States  or  your  State  are  committing  to  the  enforcement  of  fuel  tax 
requirements  as  compared  with  the  Federal  Government? 

Mr.  Aikman.  Well,  again,  we  have  several  task  forces  within  the 
State  of  Indiana,  and  also  some  grand  juries  going.  Right  now,  for 
instance,  we  have  myself,  I  have  four  people  dedicated  to  the  pro- 
gram. The  Department  of  Transportation  has  some  people  on  it. 
The  IRS  has  several  people  committed  to  the  program.  The  Indiana 
State  Police  has  brought  people  in  to  help  us  do  the  testing  on  the 
onroad  stuff  for  the  dyed  fuel. 

Mr.  BORSKI.  So  you  are  saying  that  the  commitment  in  your 
State  is  substantial? 

Mr.  Aikman.  Very  good. 

Mr.  Shuirman.  As  far  as  Delaware  is  concerned,  the  Motor  Fuel 
Tax  Administration  is  the  primary  agency.  We  are  a  separate  sec- 
tion  within   the   Delaware   Department   of  Transportation   solely 


dedicated  to  the  motor  fuel,  special  fuel,  and  motor  carrier  tax  col- 
lections. 

One  of  the — we  from  time  to  time  will  use  the  State  police  if  we 
need  assistance  in  doing  fuel  sample  testing.  They  will  help  us.  We 
have  the  Deputy  Attorney  General  assigned  to  our  agency  so  that 
should  we  discover  any  type  of  fraud,  we  would  notify  them  imme- 
diately and  then,  depending  on  the  evidence  that  we  have,  and  de- 
cide whether  or  not  it  would  be  referred  for  criminal  action.  But 
those  are  basically  the  two  agencies  that  are  involved  in  the  motor 
fuel  tax  area  in  Delaware. 

Mr.  BORSKI.  Earlier  today,  Mr.  Link  said  that  half  of  the  States 
had  no  criminal  penalties  for  fuel  tax  evasion.  Do  each  of  your 
States  have  criminal  penalties? 

Mr.  Shuirman.  The  first  thing  I  did  once  we  broke  this  organized 
crime  ring  in  Delaware  is  that  I  had  a  felony — I  acted  to  make  it 
a  felony  for  tax  fraud  or  theft  of  taxes  from  the  State  of  Delaware. 
We  now  have  a  felony  and  it  is  a  very  serious  offense  as  well  as 
a  pretty  heavy  fine  involved  in  that.  So  yes,  we  do. 

Mr.  AlKMAN.  Yes,  we  do.  As  a  matter  of  fact,  it  is  a  felony  to  op- 
erate a  motor  vehicle  with  dyed  fuel  in  the  saddle  tanks. 

Mr.  BORSKI.  Do  either  of  you  know  if  other  States  are  coming  on 
board  with  this?  Is  it  your  understanding  or  do  you  know? 

Mr.  Shuirman.  To  go  back  a  number  of  years,  the  Federation  of 
Tax  Administrators  had  looked  into  this  issue  and  I  believe  had 
even  done  a  paper  on  it  trying  to  find  out  what  States — what  action 
they  have,  whether  it  is  civil  or  criminal,  for  motor  fuel  tax  eva- 
sion, and  I  think  there  were  a  number  of  States  that  were  going 
civilly  against  people  who  defraud  the  State  out  of  the  motor  fuel 
taxes.  But  I  think  since  that  time,  people  have  awakened  to  the 
fact  that  they  need  to  have  something  more  aggressive  in  their  law, 
and  therefore  they  have  gone  to  a  felony,  putting  felony  convictions 
in  their  law. 

So  I  think  right  now  I  would  be  somewhat  remiss  probably  to 
say,  that  you  know,  that  everyone  is  doing  it,  has  felonies  convic- 
tions in  their  law,  but  it  is  getting  closer  to  that.  And  we  will  be 
working  with  that  as  far  as  model  legislation  as  well  to  make  sure 
that  those  States  who  do  not  have  it,  do  get  it  on  their  books,  and 
that  we  try  to  improve  the  collection  of  motor  fuel  taxes  by  espe- 
cially special  fuel  by  moving  the  incidence  of  the  tax  to  the  rack. 

Mr.  Borski.  Mr.  Aikman. 

Mr.  Aikman.  FTA  has  just  informed  me  that  about  half  of  the 
States  have  criminal  investigative  units  at  this  time. 

Mr.  Borski.  Perhaps  we  could  encourage  you  to  encourage  them 
to  make  all  of  this  criminal  across  the  board  and  perhaps  that 
would  be  of  some  help. 

Mr.  Aikman.  I  think  it  is  becoming  more  apparent  that  they  need 
to  do  this,  and  we  get  calls  constantly  wanting  copies  of  our  stat- 
utes and  how  we  are  doing  things.  And  there  is  a  definite  move  to 
go  criminal,  I  believe. 

Mr.  Borski.  Okay.  Thank  you  very  much,  Mr.  Aikman  and  Mr. 
Shuirman.  We  appreciate  your  testimony  very  kindly. 

The  subcommittee  will  stand  in  a  brief  recess  due  to  a  call  to  the 
House  and  will  reconvene  in  about  20  minutes. 

[Brief  Recess.] 
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Mr.  BORSKI.  The  subcommittee  will  reconvene. 

On  our  fourth  panel  is  Mr.  Pat  Marchbanks,  Chairman  of  Bruce's 
Truck  Stops,  Bakersfield,  California,  representing  the  National  As- 
sociation of  Truck  Stop  Operators;  Mr.  Tim  Columbus,  Counsel,  So- 
ciety of  Independent  Gasoline  Marketers  of  America;  Charles 
Lovorn,  Group  Vice  President,  Marketing,  Ashland  Petroleum  Com- 
pany, representing  American  Petroleum  Institute;  Mr.  John  Arnold, 
President  of  Petroleum  Products  Corporation  of  Harrisburg,  Penn- 
sylvania, representing  the  Petroleum  Marketers  Association  of 
America;  and  Mr.  John  Prokop,  President  of  the  Independent  Liq- 
uid Terminal  Association. 

Would  you  rise  and  raise  your  right  hands. 

[Witnesses  sworn.] 

Mr.  BORSKI.  I  remind  you  all  that  your  written  testimony  will  be 
made  part  of  the  record  and  ask  you  to  proceed  in  oral  testimony 
in  any  way  in  which  you  feel  comfortable.  Mr.  Marchbanks. 

TESTIMONIES  OF  PAT  MARCHBANKS,  CHAIRMAN,  BRUCE'S 
TRUCK  STOPS,  ON  BEHALF  OF  NATSO,  INC.;  R.  TIMOTHY  CO- 
LUMBUS, COLLIER,  SHANNON,  RILL  AND  SCOTT,  COUNSEL, 
SOCIETY  OF  INDEPENDENT  GASOLINE  MARKETERS  OF 
AMERICA;  CHARLES  R.  LOVORN,  GROUP  VICE  PRESIDENT, 
MARKETING,  ASHLAND  PETROLEUM  COMPANY  ON  BEHALF 
OF  AMERICAN  PETROLEUM  INSTITUTE;  JOHN  ARNOLD, 
PRESIDENT,  PETROLEUM  PRODUCTS  CORPORATION,  ON  BE- 
HALF OF  PETROLEUM  MARKETERS  ASSOCIATION  OF  AMER- 
ICA; JOHN  PROKOP,  PRESIDENT,  INDEPENDENT  LIQUID 
TERMINALS  ASSOCIATION 

Mr.  Marchbanks.  Good  morning,  Mr.  Chairman.  Thank  you  for 
giving  me  the  opportunity  to  be  here  today  and  represent  NATSO 
and  the  travel  plaza  and  truck  stop  industry. 

I  am  Pat  Marchbanks,  chairman  of  Bnace's  Truck  Stops  in  Ba- 
kersfield, California.  We  operate  three  truck  stops  in  California 
and  one  truck  stop  in  Oklahoma. 

I  have  furnished  written  testimony,  so  this  morning  I  plan  to 
briefly  go  over  the  high  points. 

Fuel  tax  evasion  has  been  and  still  is  an  important  issue.  It  has 
been  estimated  that  over  $2  billion  is  lost  annually  to  both  the 
State  and  Federal  Government.  It  threatens  the  existence  of  my  in- 
dustry and  my  business.  NATSO  has  targeted  diesel  fuel  tax  eva- 
sion as  our  number  one  legislative  priority  for  several  years. 

I  am  pleased  to  be  here  today  and  say  that  significant  progress 
has  been  made  with  fuel  tax  evasion.  Much  has  been  accomplished. 
This  subcommittee,  in  particular,  is  to  be  commended  for  your  ef- 
forts. 

The  most  significant  event  occurred  January  1  of  this  year  when 
the  collection  of  the  diesel  fuel  excise  tax  was  moved  to  the  termi- 
nal rack.  Additional  efforts  have  contributed:  the  nontax  fuel  re- 
quirement of  dyeing,  the  increase  in  the  amount  of  Federal  funds 
available  to  fight  the  fuel  tax  evasion,  and  a  good  working  relation- 
ship with  the  IRS.  Truck  stop  operators,  in  particular,  have  enjoyed 
cooperating  with  the  IRS  in  California  and  the  Franchise  Tax 
Board.  There  has  been  a  spirit  of  cooperation. 
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However,  with  all  this  good  news,  it  is  too  early  to  claim  victory. 
Our  tasks  are  not  completed.  Fuel  tax  evasion  is  stilly  occurring  at 
an  alarming  rate.  How,  you  may  ask?  One  method  is  "cocktailing," 
using  kerosene  and  blending  with  dyed  fuels;  a  second  is  cheating 
on  the  637  forms;  and  a  third  is  keeping  two  sets  of  books. 

We  believe  cocktailing  can  be  solved  by  treating  kerosene  as  die- 
sel  fuel:  either  tax  it  or  dye  it.  Regular  physical  inspection  of  fuel 
tanks  on  roadside  inspection  will  help  with  the  enforcement.  It  will 
help  with  the  cocktailing.  ,      ,„^  .  .     c      ^u     aon 

We  really  need  to  tighten  the  IRS  requirements  for  the  637 
forms.  We  need  registration  numbers  on  the  637  forms  to  be  as- 
signed by  the  district  office.  We  need  annual  certified  financial 
statements— refiners,  shareholders,  insurance  companies,  and 
banks  are  getting  them  from  the  jobbers.  Just  make  an  extra  copy 
for  the  IRS.  Institute  an  annual  relicensing  process  so  that  the  op- 
portunity to  review  can  occur  every  year. 

And  one  thing  to  avoid  is  not  to  allow  P.O.  boxes.  Have  the  local 
district  office  verify  street  addresses.  With  the  911  systems,  every- 
one is  supposed  to  be  required  to  have  a  street  address.  Increase 
the  funding  and  expand  the  IRS  efforts  in  their  motor  fuel  tax  en- 
forcement. .  1    i.  J 

One  of  the  last  things  that  hasn't  been  mentioned  much  today, 
but  we  think  that  it  is  important  to  enact  tougher  penalties  for 
these  crooks  and  tax  evaders,  along  with  truck  drivers.  People  who 
are  caught  with  red  fuel  in  their  tanks  should  be  given  tougher 
penalties  to  take  the  profit  out  of  the  crime.  Prosecute  them  more 

stringently.  /-  •         x-         ^u 

To  sum  up,  we  recommend  some  specific  actions  trom  the  com- 
mittee: Work  with  the  IRS  and  the  Ways  and  Means  Comnjittee  to 
close  the  kerosene  cocktailing  loophole;  increase  funding  for  Fed- 
eral enforcement  efforts;  ensure  the  roadside  inspections  of  illegal 
use  of  dyed  fuel  is  conducted  as  part  of  the  Motor  Carrier  Safety 
Assistance  Program;  urge  tougher  penalties  for  convicted  tax 
crooks;  urge  IRS  to  tighten  regulations  pertaining  to  the  form  637; 
and  urge  Congress  to  reinstate  the  churning  authority  for  the  IRb. 

I  would  be  happy  to  answer  any  questions. 

Mr.  BORSKI.  Mr.  Columbus.  ^  ,      ,  j  t 

Mr.  Columbus.  Thank  you.  My  name  is  Tim  Columbus  and  1  am 
a  partner  in  the  law  firm  of  Collier,  Shannon,  Rill  &  Scott,  and  I 
appear  here  in  behalf  of  our  client,  the  Society  of  Independent  Gas- 
oline Marketers  of  America.  J    i_    4.-         e 

SIGMA  appreciates  your  taking  your  time  today  and  the  time  ot 
the  subcommittee  to  do  these  hearings.  Stay  on  this.  You  booted  us 
all  along  in  the  right  direction  for  the  last  several  years  and  don  t 
give  up 

As  you  are  probably  aware,  Mr.  Chairman,  SIGMA  fully  sup- 
ported the  structural  changes  in  the  Federal  excise  taxes  on  diesel 
fuel  and  gasoline.  Those  structural  changes  have  generated  what 
we  perceive  as  constructive  and  substantial  positive  effects  on  ad- 
dressing the  motor  fuel  tax  evasion  problem. 

Having  said  that,  I  am  bound  to  express  SIGMA  s  frustration 
that  the  IRS  has  failed  to  implement  the  additional  enforcement 
steps,  completely  supported  by  the  industry  over  the  last  several 
years,  which  we  believe  would  assure  the  collection  of  all  of  the 
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funds  due  the  Federal  Highway  Trust  Fund  and  the  Treasury  from 
these  taxes. 

SIGMA's  position  is  pretty  simple.  The  industry  at  significant 
cost  to  itself  has  done  its  part  on  this.  Our  members  gave  up  their 
cash  flow  on  those  structural  changes.  Congress  has  done  its  part. 
It  is  our  perception  that  the  IRS  has  dallied.  And  that  is  a  problem 
for  us. 

As  I  pointed  out,  SIGMA's  support  for  these  changes  was  not 
purely  altruistic.  The  injury  inflicted  on  legitimate  businesses  by 
tax  evasion  is  a  multiple  of  that  inflicted  on  the  government. 
SIGMA  recognized,  one,  the  scope  of  evasion;  two,  the  relatively 
limited  resources  available  to  the  IRS;  and,  three,  the  inability  of 
the  IRS  to  cope  with  the  problem  of  tax  evasion  using  its  tradi- 
tional methods,  and,  therefore,  supported  these  changes. 

At  the  same  time,  SIGMA  and  other  industry  representatives 
also  advocated  administrative  changes  which  would  allow  the  serv- 
ice in  real  time  to  identify  and  stop  tax  evasion.  These  changes  in- 
cluded the  development  and  implementation  of  an  electronic  data 
transfer  system,  which  would  match  taxable  product  movements 
with  tax  receipts,  thereby  enabling  IRS  to  promptly  identify  eva- 
sion, and  an  electronic  system  which  would  permit  the  prompt  ver- 
ification of  taxpayer  verification  numbers.  To  date,  Mr.  Chairman, 
neither  of  these  systems,  to  the  best  of  our  ability  to  discern,  is  in 
place. 

The  fact  that  those  systems  are  not  in  place  simply  is  beyond  my 
client's  limited  ability  to  understand.  All  of  the  information — all  of 
the  information  that  would  be  required  to  make  this  system  work 
is  held  by  the  preponderance  of  this  industry  in  computers.  SIGMA 
does  not  understand  why  we  haven't  just  hooked  it  up  and  proc- 
essed the  data.  And  with  all  due  respect,  how  hard  can  it  be  to  pro- 
vide a  system  which  will  electronically  verify  the  637s,  the  registra- 
tion numbers?  And  how  can  the  administration,  which  champions 
the  information  superhighway,  countenance  the  Internal  Revenue 
Service's  continuing  to  focus  its  primary  efforts  and  enforcement  in 
this  area  around  the  same  techniques  that  were  used  in  the  1950s. 
Let's  just  jump.  That  is  diesel  and  gasoline. 

With  respect  to  diesel  fuel  in  particular,  Mr.  Chairman,  SIGMA 
advocates  two  specific  things.  First  and  foremost,  impose  the  tax, 
the  diesel  fuel  excise  tax  on  kerosene.  Treat  it  as  diesel  fuel.  Tax 
it  or  dye  it.  I  don't  believe  that  is  a  legislative  problem. 

I  think  if  you  go  back  and  look  at  the  code,  the  service  has  the 
administrative  ability  to  do  that  and  my  heart  is  warmed  by  the 
prospect  held  out  that  the  service  will  resolve  this  by  the  end  of 
the  year.  The  only  thing  I  point  out  is  that  every  time  you  do  some- 
thing with  a  distillate  fuel  in  the  middle  of  a  heating  season,  it 
turns  into  an  adventure  for  the  industry. 

Second,  increase  the  amount  of  resources  devoted  to  street-level 
enforcement  of  these  excise  taxes. 

The  best  friend  the  Federal  Highway  Trust  Fund  and  the  Inter- 
nal Revenue  Service  has  in  this  area  is  the  legitimate  business 
community.  It  is  important,  when  Congress  imposes  the  kind  of  ob- 
ligations on  legitimate  businesspeople  these  taxes  represent,  that 
Congress  follow  through  and  make  sure  those  taxes  are  enforced. 
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It  is  just  a  matter  of  raw  equity.  You  want  a  taxpayer  bill  of  rights; 
that  is  a  taxpayer  bill  of  rights. 

Many  SIGMA  members  have  come  to  doubt  the  ability  ot  the 
service  to  respond  promptly  and  effectively.  It  is  a  source  of  great 
frustration  to  a  legitimate  businessman  who  in  some  cases  actually 
is  imperiling  his  life  to  make  a  phone  call  to  let  the  service  know 
about  some  nefarious  activity  and  there  is  no  response.  Nothing 
changes.  I  understand  the  service's  resources  are  limited. 

I  think  the  idea  of  having  cooperation  between  State  and  b  ederal 
authorities  on  roadside  testing  is  terrific.  You  have  the  structural 
changes  in  place  legislatively.  I  believe  that  the  administrative 
changes  that  the  industry  has  recommended  before  should  be  able 
to  be  put  in  place  much  more  quickly  than  these  people  have  dealt 

^^And  finally,  get  the  cops  out  on  the  beat.  It  will  do  you  all  some 
good  SIGMA  appreciates  the  opportunity  to  share  its  views  with 
you  and  I  will  be  happy  to  respond  to  any  questions  my  testimony 
may  have  raised. 

Mr.  BORSKI.  Thank  you. 

Mr.  Lovorn.  ^  ^i      i       t 

Mr  Lovorn  Thank  you,  Mr.  Chairman.  I  am  Charles  Lovorn, 
Group  Vice  President  of  Ashland  Petroleum  Company.  I  am  ap- 
pearing as  a  witness  for  the  American  Petroleum  Institute  We 
have  submitted  a  longer  statement  and  I  ask  that  it  be  included 
in  its  entirety  for  the  record. 

Members  of  API,  as  well  as  those  of  other  associations  rep- 
resented here,  have  worked  diligently  with  the  Congress  and  the 
Federal  and  State  agencies  to  address  this  problem.  We  believe 
that  some  progress  has  been  made  through  changes  m  the  law,  not 
without  considerable  cost  to  the  legitimate  industry  I  might  add, 
but  we  believe  that  more  needs  to  be  done  on  the  enforcement  side 
and  I  think  you  have  heard  that  today.  •        ^    u       j 

Your  letter  of  invitation  listed  a  number  of  questions  to  be  ad- 
dressed. API  does  not  have  information  regarding  all  of  them  but 
there  are  several  that  we  would  like  to  discuss  with  you. 

First,  on  the  effects  of  OBRA  1993  changes  in  diesel  tax  collec- 
tion The  new  law  was  effective  January  1,  1994,  so  it  has  on  y 
been  in  effect  seven  months.  The  industry  was  required  to  comply 
with  the  new  dyeing  requirements  beginning  January  1.  We  ob- 
served that  the  enforcement  effort  from  the  government  side  has 
moved  much  more  slowly.  The  IRS  is  still  developing  its  testing 
protocols  for  color  and  concentration  of  dye  and  training  of  field  in- 
spectors. While  there  have  been  terminal  visits  by  the  IKb,  there 
is  yet  no  comprehensive  roadside  inspection  program  that  is  in 
place.  Because  this  law  has  only  been  in  effect  seven  months  and 
because  the  enforcement  is  just  getting  under  way,  it  is  too  early 
for  us  to  evaluate  the  effectiveness  of  the  law  changes. 

I  would  like  to  mention  several  industry  concerns  regarding  im- 
plementation of  the  new  law  and  the  enforcement  program. 

First  is  the  tax  treatment  of  kerosene.  The  temporary  regulations 
provide  that  kerosene  is  not  treated  as  diesel  fuel.  They  do  not  de- 
fine kerosene  nor  do  they  make  clear  how  kerosene  is  to  be  treated. 
This  has  led  to  a  great  deal  of  confusion  in  the  industry.  It  has  also 
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created  a  potentially  large  loophole  for  evading  the  tax  because 
kerosene  can  be  used  as  a  diesel  fuel  especially  in  winter  months. 

The  problem  is  that  under  the  standard  industry  specifications 
for  kerosene,  other  fuels  such  as  No.  1  heating  oil,  No.  1  diesel  fuel, 
Jet-A-Jet  fuel  can  all  be  formulated  to  meet  the  same  requirements 
for  kerosene  as  well  as  the  requirements  specific  for  those  particu- 
lar fuels.  In  fact,  many  refiners  produce  a  multipurpose  No.  1  fuel 
that  is  refined  to  meet  the  requirements  for  one  or  more  of  these 
fuels.  In  other  words,  a  single  fuel  may  be  sold  either  as  a  No.  1 
diesel  or  diesel  fuel  or  as  a  kerosene  product. 

Given  the  dual  use  nature  of  kerosene  and  the  ability  to  blend 
a  multipurpose  No.  1  fuel,  the  tax  treatment  of  kerosene  poses 
unique  and  complex  problems.  You  can  see  that  if  kerosene  is  not 
treated  as  diesel,  anything  sold  as  kerosene  would  not  be  taxed  nor 
would  it  be  required  to  be  dyed  and  this  creates  a  major  potential 
for  the  evasion  of  tax. 

None  of  the  possible  solutions  is  without  problems,  however. 
After  much  deliberation,  the  API  has  recommended  that  kerosene 
be  treated  as  diesel  fuel  for  purposes  of  the  diesel  tax,  thereby 
making  it  subject  to  the  diesel  tax  or  dye  rules  that  are  in  effect. 
We  have  further  recommended  that  the  burden  placed  on  certain 
end  users  by  this  proposal  could  be  ameliorated  by  revisions  to  the 
refund  procedures. 

The  kerosene  issue,  as  is,  needs  to  be  resolved  now.  The  winter 
season  is  quickly  approaching  and  as  we  have  heard  today,  ker- 
osene will  be  a  critical  issue  again  concerning  tax  evasion  if  it  is 
left  unresolved  as  we  move  into  the  winter. 

Another  concern  is  the  dye  concentration  required  by  the  IRS. 
Final  regulations  require  a  dye  concentration  level  which  is  higher 
than  the  industry  has  recommended.  Our  specific  concerns  include 
the  interference  of  the  dye  with  product  quality  tests,  potential  for 
contamination  in  fuel  distribution  systems,  products  in  which  dye 
is  prohibited  such  as  aviation  turbine  fuels,  and  the  possible  harm- 
ful effects  on  long-term  performance  of  end  use  equipment. 

The  IRS  has  indicated  an  awareness  of  our  concern  and  has  com- 
mitted to  monitor  the  effectiveness  of  their  standard.  We  hope  that 
if  further  testing  or  actual  experience  identifies  problems,  the  serv- 
ice will  move  immediately  to  reduce  the  concentration  requirement. 

As  to  the  effectiveness  of  Federal  and  State  roadside  enforcement 
efforts,  we  have  not  observed  or  experienced  a  comprehensive  road- 
side inspection  program.  It  is  our  understanding  that  IRS  intends 
to  focus  its  efforts  on  terminal  compliance  and  to  leave  roadside  en- 
forcement efforts  principally  to  the  States. 

Diesel  dyeing  requirements  will  only  deter  evasion  if  a  potential 
cheater  believes  he  is  at  risk  of  being  caught,  and  that  requires  a 
pervasive  roadside  monitoring  system  and  not  a  hit  or  miss  effort 
with  some  areas  being  monitored  aggressively  and  other  areas 
being  neglected.  Without  a  strong  Federal  enforcement  program,  it 
is  difficult  to  see  how  effective  reduction  in  tax  evasion  will  be  ac- 
complished. 

We  have  been  encouraged  by  the  work  of  the  Federal-State  coop- 
erative criminal  investigation  tax  forces  supported  by  the  Federal 
Highway  Administration  using  ISTEA  authorized  funding,  and  cer- 
tainly we  encourage  Congress  to  continue  funding  that  effort. 
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Furthermore,  we  urge  your  committee  to  examine  whether  the 
IRS  needs  additional  funds  to  provide  a  truly  comprehensive  en- 
forcement effort. 

You  inquired  about  the  status  of  the  637  registration  and  valida- 
tion system  and  the  transactional  database.  Here  the  news  is  not 
encouraging,  as  you  may  have  heard  today. 

The  637  validation  system  has  been  on  the  IRS  drawing  board 
for  over  four  years.  In  1990,  the  national  office  advised  industry 
they  were  developing  such  a  system.  In  1992,  they  said  it  would 
be  operational  within  a  few  months.  And  now  midway  through 
1994,  we  still  don't  believe  we  have  a  system. 

Recently  some  of  our  members  were  advised  that  within  the  next 
few  months  taxpayers  may  begin  feeding  information  into  the  sys- 
tem regarding  their  trading  partners;  however,  participation  in  this 
system  will  initially  be  voluntary. 

It  is  disappointing  that  four  years  have  been  spent  developing  a 
system  and  then  when  it  appears  to  be  becoming  operational,  par- 
ticipation will  be  voluntary  and  not  mandatory  as  it  should  be. 
Clearly,  only  honest  taxpayers  will  voluntarily  use  the  system.  As 
we  have  stated  repeatedly,  we  need  such  a  system  if  taxpayers  are 
to  properly  comply  with  the  law  and  if  we  are  to  eliminate  misuse 
of  637  numbers  by  persons  intending  to  evade  the  tax. 

As  to  the  computer  database,  several  API  member  companies 
have  devoted  considerable  staff  time  to  participating  in  the  devel- 
opment project  known  as  ExFIRS,  the  Excise  Tax  Fuel  Information 
Reporting  System.  Our  sense  from  the  pace  of  the  development, 
however,  is  that  we  are  still  several  years  away  from  seeing  any 
such  program  operational. 

Regarding  State  efforts  at  uniform  reporting,  our  members  have 
worked  closely  with  the  Federation  of  Tax  Administrators  in  devel- 
oping uniform  reporting  forms  and  reporting  standards.  The  FTA 
has  adopted  a  number  of  these;  however,  one  of  the  major  hurdles 
to  true  uniformity  continues  to  be  getting  individual  States  to  ac- 
cept them. 

In  conclusion,  the  general  message  we  would  like  to  leave  with 
you  is  this:  Over  the  last  eight  years.  Congress  has  twice  enacted 
major  changes  in  the  gasoline  tax  law  and  this  past  year  the  diesel 
tax  law  was  completely  rewritten.  All  of  these  revisions  have  forced 
major  changes  in  the  way  the  petroleum  industry  his  done  its  busi- 
ness and  imposed  costly  additional  compliance  burdens  on  the  in- 
dustry, the  most  recent  being  the  diesel  tax  dyeing  requirements. 

The  industry  has  accepted  these  changes  and  hoped  that  they 
would  eliminate  tax  evasion,  but  none  of  this  will  work  without  a 
vigorous,  continuous  enforcement  effort.  We  do  not  believe  that 
major  additional  changes  in  the  tax  laws  are  needed  at  this  time. 

What  the  industry  needs  is  a  period  of  stability  in  the  laws  cou- 
pled with  vigorous  enforcement  to  give  everyone  a  chance  to  evalu- 
ate whether  the  efforts  are  really  working. 

We  thank  you  for  the  opportunity  to  testify  and  will  be  glad  to 
answer  questions  at  the  end  of  the  panel. 

Mr.  BORSKI.  Mr.  Arnold. 

Mr.  Arnold.  Thank  you,  Mr.  Chairman.  We  have  a  formal  pres- 
entation and  I  would  like  to  briefly  summarize  the  part  here. 
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Mr.  Chairman,  on  behalf  of  the  Petroleum  Marketers  Association 
of  America,  PMAA,  I  would  like  to  thank  you  for  holding  these 
hearings  on  diesel  tax  collection  and  evasion. 

PMAA  is  a  federation  of  43  State  and  regional  trade  associations 
representing  more  than  11,000  independent  petroleum  marketers 
throughout  the  United  States.  We  sincerely  appreciate  the  continu- 
ing concern  that  this  committee  has  shown  in  the  collection  process 
for  diesel.  As  you  know,  PMAA  has  always  been  a  strong  voice  for 
full  and  fair  enforcement  of  the  excise  tax  laws. 

We  have  continuously  petitioned  the  Congress  to  provide  financ- 
ing for  the  Internal  Revenue  Service  enforcement  of  these  laws. 
And  we  have  worked  with  the  Justice  Department  and  the  IRS  in 
an  effort  to  eliminate  the  tax  evaders.  We  continue  to  believe  that 
a  voluntary  and  efficient  tax  system  for  diesel  can  be  achieved  and 
it  can  be  achieved  with  minimal  burdens  on  honest  fuel  distribu- 
tors. However,  such  a  system  does  rely  and  will  always  rely  on  en- 
forcement. Without  a  significant  enforcement  presence,  no  system 
will  work. 

Part  of  the  theory  for  changing  the  point  of  collection  was  that 
it  would  ease  the  administrative  burden  for  the  Internal  Revenue 
Service,  eliminate  evasion,  provide  ready  access  to  tax  free  diesel 
for  tax  exempt  purchasers  such  as  home  heating  oil  purchasers, 
farmers.  State,  and  local  governments,  and  reduced  rate  buyers 
such  as  buses.  We  do  not  believe  that  this  legislation  has  achieved 
those  goals  effectively  and  efficiently. 

From  our  perspective,  the  administrative  burden  for  both  the  IRS 
and  the  petroleum  industry  has  been  substantially  increased.  Mov- 
ing the  point  of  collection  to  the  rack  was  designed  to  reduce  the 
number  of  remitters  to  several  thousand  and  thereby  free  resources 
for  enforcement.  Unfortunately,  the  tax  change  merely  changed 
people  from  taxpayers  to  tax  refund  claimants. 

Given  that  the  IRS  has  taken  as  long  as  four  months  to  process 
many  of  the  refunds  submitted  by  marketers,  I  must  assume  that 
it  has  been  an  administrative  burden  for  them  also. 

Another  concern  of  independent  marketers  resulting  from  this 
change  is  their  ability  to  freely  and  fairly  compete  with  the  major 
oil  companies.  This  change  has  essentially  shifted  the  working  cap- 
ital generated  by  the  taxes  from  the  marketers  to  these  major  oil 
company  competitors.  The  negative  cash  flow  resulting  from  apply- 
ing for  refunds  on  behalf  of  farmers  and  State  and  local  govern- 
ments has  also  seriously  impaired  the  ability  of  many  marketers  to 
compete  with  their  suppliers. 

Has  the  IRS  adequately  enforced  this  program?  We  do  not  be- 
lieve so.  To  date,  we  have  heard  that  a  couple  of  States  have  en- 
forced the  dye  requirements  and  actually  examined  fuel  tanks.  We 
have  not  heard  of  one  enforcement  action  by  the  IRS  where  trucks 
were  stopped  to  determine  whether  they  were  using  dyed  fuel  on 
the  road.  We  are  dismayed  that  the  industry  was  expected  and  re- 
quired to  begin  this  massive  new  program  January  1,  1994,  with 
a  scant  31  days'  notice  and  the  IRS  has  taken  seven  months  and 
is  still  not  enforcing  the  law. 

Our  first  recommendation,  we  would  respectfully  encourage  this 
committee  to  direct  the  commissioner  to  fully  enforce  the  dyeing 
provisions  through  roadside  inspections  immediately.  The  longer 
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these  requirements  remain  in  existence  without  real  enforcement 
on  the  illegal  operators,  the  worse  it  is  for  the  honest  businessmen 
who  are  trying  to  sell  fuel  in  an  extremely  competitive  market. 

Congress  and  the  IRS  should  be  burdening  the  illegal  operators 
and  forcing  them  out  of  business.  Imposing  such  rules  without  en- 
forcement hurts  the  honest  businessmen  who  are  compelled  by 
their  own  conscience  to  comply  and  bear  ever  increasing  costs  while 
the  dishonest  competitor  is  provided  yet  another  competitive  ad- 
vantage. 

PMAA  continues  to  believe  that  there  must  be  a  better  way  to 
collect  the  tax,  one  which  will  be  less  burdensome  on  the  industry 
and  more  easily  administered.  Our  board  of  directors  has  indicated 
that  the  appropriate  place  to  collect  the  diesel  fuel  tax  is  either  at 
the  refinery  gate  or  at  the  retail  level.  Any  position  in  between 
those  two  will  continue  to  result  in  continued  evasion  of  diesel  fuel 
tax.  If  the  point  of  collection  is  moved,  then  PMAA  should  work  to 
ensure  that  no  economic  advantage  is  gained  by  suppliers  collecting 
the  Federal  tax. 

Furthermore,  to  the  extent  practical,  collection  of  the  diesel  fuel 
excise  tax  would  coincide  with  the  collection  of  Federal  excise  taxes 
on  gasoline,  and  finally  that  the  IRS  and  Justice  Department  must 
have  sufficient  resources  to  enforce  all  excise  tax  laws. 

Our  second  recommendation  to  the  committee  is  that  we  believe 
that  the  Congress  should  begin  to  examine  the  fuel  excise  tax  laws 
in  an  effort  to  find  a  system  that  is  administrable  to  meet  these 
goals.  Without  actively  pursuing  alternatives,  it  is  likely  that  the 
new  system  will  be  compromised  and  that  criminal  element  will 
have  several  years  to  profit  at  the  expense  of  the  honest  petroleum 
marketers.  When  that  date  comes,  if  it  has  not  already  come,  the 
whole  system  may  collapse.  The  task  of  developing  a  superior  sys- 
tem should  thus  begin  today.  We  should  not  wait  until  it  is  too 
late. 

In  recent  years  we  have  heard  from  representatives  of  the  IRS 
and  congressional  staff  that  such  an  approach  is  not  workable,  and 
imposes  too  great  an  administrative  burden.  We  disagree.  We  be- 
lieve that  an  information  system  can  be  developed  that  would  allow 
the  Federal  Government  to  monitor  fuel  sales  and  purchases  elec- 
tronically. We  believe  that  such  an  approach  is  far  superior  to  sta- 
tioning IRS  agents  at  weigh  stations  and  interstate  tumoffs. 

The  lack  of  scrutiny  and  analysis  of  the  fuel  tax  collection  ap- 
proach passed  by  the  Congress  without  hearings  has  made  it  inevi- 
table that  the  problems  we  describe  might  occur.  We  believe  Con- 
gress and  the  IRS — we  believe  that  Congress  and  the  IRS  should 
do  better  by  marketers  and  their  customers  and  that  the  only  way 
to  ensure  that  that  occurs  is  to  begin  the  development  of  a  succes- 
sor collection  system  immediately.  We  respectfully  encourage  you — 
respectfully  encourage  you  to  continue  this  important  dialogue  that 
has  begun  today,  and  I  would  be  happy  to  answer  questions. 

Mr.  Prokop.  Good  afternoon.  My  name  is  John  Prokop,  President 
and  Counsel  of  the  Independent  Liquid  Terminals  Association.  We 
appreciate  this  opportunity  to  testify  before  you  on  this  problem 
and  offer  our  experience  in  your  deliberations. 

ILTA  is  an  international  trade  association  that  represents  90 
member  companies  engaged  in  the  for-hire  storage  of  bulk  liquids, 


48 


including  petroleum  chemicals  and  other  materials.  In  the  United 
States,  our  members  operate  more  than  400  bulk  liquid  storage  ter- 
minals and  pipeline  bulk  storage  facilities  which  at  any  one  time 
may  contain  more  than  251  million  barrels  of  liquids. 

Approximately  30  ILTA  member  companies  have  one  or  more 
U.S.  terminals  that  store  and  transfer  either  gasoline  blendstocks 
additives,  or  diesel  fuel,  or  all  of  these  commodity  types.  We  esti- 
mate that  at  least  15  percent,  and  perhaps  as  much  as  20  percent, 
of  all  gasoline  handled  in  the  U.S.  goes  through  ILTA  member  com- 
pany terminals  and  pipeline  bulk  stations.  We  have  not  made  any 
such  estimates  with  respect  to  the  handling  of  the  volume  of  diesel 
fuel  or  heating  oil. 

Since  ILTA  appeared  before  the  subcommittee  in  April  1992  to 
testify  on  this  same  issue,  the  number  of  ILTA  member  companies 
has  increased  from  87  to  90,  only  3,  but  the  number  of  terminals 
owned  and  operated  by  member  companies  in  the  United  States 
has  grown  from  300  to  400. 

In  the  usual  course  of  business,  the  exclusively  for-hire  terminal 
or  pipeline  operation  does  not  own,  buy,  sell,  or  take  title  to  the 
fuel  stored  at  or  transferred  to  and  from  the  facility.  So  our  con- 
cerns and  problems  with  the  rules  are  just  a  little  bit  different  than 
the  preceding  speakers. 

However,  one  universal  agreement  that  we  have  is  that  enforce- 
ment of  the  IRS  rules  is  critical.  In  several  previous  comments  to 
the  Treasury  and  the  IRS,  ILTA  and  the  other  organizations  identi- 
fied enforcement  as  one  of  the  most  critical  elements  of  reducing 
or  ending  tax  evasion.  And  we  have  defined  enforcement  to  mean 
all  those  tools  that  the  government  can  legally  use  to  detect,  inves- 
tigate, inspect,  and  audit  suspected  fuel  tax  evaders  as  well  as  the 
actual  prosecution  of  those  identified  as  fuel  tax  evaders. 

No  matter  how  stringent  the  IRS  makes  its  rules,  without  actual 
physical  visible  enforcement,  and  I  think  Tim  Columbus  called  it 
on-the-street  enforcement,  of  those  rules,  fuel  tax  evasion  will  con- 
tinue unabated.  The  simplest  form  of  evasion  is  to  fill  a  highway 
vehicle's  tank  with  untaxed  heating  oil  instead  of  highway  taxed 
diesel  fuel.  Under  new  rules,  the  untaxed  heating  oil  must  be  dyed. 
However,  if  no  one  is  regularly  inspecting  highway  diesel  vehicle 
tanks,  the  practice  of  using  untaxed  dyed  heating  oil  in  highway 
diesels  will  grow. 

If  there  is  no  Federal  enforcement  downstream  of  the  terminal 
to  ensure  compliance  with  IRS  and  EPA  fuel  regulations,  there  ap- 
pears to  be  little  reason  to  require  the  industry,  including  the  ter- 
minal industry,  to  spend  all  the  money  on  dyes,  laboratory  tests, 
testing  equipment  and  new  facilities,  additional  employees  to  do  all 
this  work  and  substantial  recordkeeping. 

With  respect  to  compliance  with  regulations,  industry  must  com- 
ply with  a  tremendously  increased  volume  of  fuel  regulations  of  in- 
creased complexity.  This  includes  RVP,  oxygenated  fuels,  reformu- 
lated fuels,  fuel  additives,  dyed  fuels,  low  sulfur,  high  sulfur  fuels, 
and  so  forth.  Most  of  these  rules  come  out  of  the  EPA,  but  the  EPA 
and  IRS  rules  have  one  thing  in  common — they  both  require  fuels 
to  be  dyed. 

Operators  have  said  that  a  few  years  ago  they  were  only  con- 
cerned with  handling  three  grades  of  gasoline.  Now  in  the  course 


49 


of  a  year  they  may  handle  27  to  33  distinctly  different  types  of  gas- 
oline at  a  terminal. 

This  raises  the  highly  important  matter  of  whether  any  enforce- 
ment pursued  by  the  Federal  Government  will  be  of  persons  who 
intend  to  violate  the  law  for  profit  or  will  the  target  of  enforcement 
largely  be  the  rule-beleaguered  refiners,  pipeline  operators  and  ter- 
minals who  will  be  prosecuted  for  paper  violations  because  they  are 
easier  to  detect  and  prosecute  than  are  tax  evaders. 

For  example,  it  is  incorrect  for  government  to  assume  that  indus- 
try has  had  sufficient  experience  with  using  dyes  in  fuel  and  that 
dyes  will  cause  little  if  any  compliance  problems  in  the  future.  The 
problems  with  using  dyes  in  fuels  in  the  U.S.  pipeline,  tank  vessel, 
tank  vehicle,  and  terminal  distribution  system  are  just  beginning. 

ILTA  submits  that  under  this  growing,  complex  layer  of  multi- 
agency  fuel  regulations,  it  is  far,  far  easier  for  an  honest  operator 
to  inadvertently  and  routinely  violate  the  rules  than  it  is  for  a  dis- 
honest person  to  intentionally  engage  in  fuel  evasion.  We  are  again 
emphasizing  the  idea  that  IRS  enforcement  should  be  imposed  on 
those  people  who  are  really  trying  to  pocket  the  tax  money  and  it 
should  not  concentrate  on  more  easily  detectable  paper  violations 
that  can  occur  through  mistakes  and  so  forth  in  the  industry.  We 
have  seen  this  occur  already  with  the  EPA,  and  we  are  just  hoping 
it  doesn't  carry  over  into  the  IRS. 

We  thank  the  subcommittee  Members  for  this  opportunity  to  tes- 
tify and  submit  comments.  We  believe  the  effort  is  well  under  way 
within  the  Federal  and  State  government  to  achieve  the  goals  to 
end  the  tax  evasion,  these  goals  that  we  set  forth  in  the  late  1980s 
and  early  1990s.  However,  progress  is  awfully  slow,  and  the  impe- 
tus must  be  maintained  by  the  public,  industry  and  legislative  body 
pressure,  and  even  increased  if  we  are  to  ever  achieve  the  goals 
necessary  to  control  and  eliminate  fuel  tax  evasion. 

While  we  can  be  critical  of  the  IRS — in  effect  we  still  don't  have 
a  system  to  identify  storage  customers  of  terminals  that  hold  valid 
form  637s — we  would  also  be  remiss  if  at  this  time  we  did  not  men- 
tion the  tremendous  current  job  being  done  by  the  fuel  tax  evasion 
task  forces,  Treasury,  the  IRS  and  the  Justice  Department  in  de- 
tecting, prosecuting  and  convicting  fuel  tax  evaders.  However,  such 
a  detection  effort  will  need  to  be  increased  in  the  future,  and,  as 
we  said,  there  has  to  be  more  presence  in  the  field  and  on  the 
street,  particularly  to  detect  use  of  dyed  fuel  where  it  is  not  proper 
to  use  it.  ILTA  will  continue  to  support  this  effort  and  help  see  that 
it  is  achieved  in  an  efficient,  constructive  and  economically  sound 
manner. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  BORSKI.  Thank  you,  sir. 

The  Federal  highway  estimates  are  that  the  extent  of  fuel  tax 
evasion  has  actually  increased  since  1992.  Is  that  consistent  with 
your  observations  in  the  marketplace,  Mr.  Marchbanks? 

Mr.  Marchbanks.  The  dollar  amount  is  increasing  because  taxes 
are  going  up.  The  actual  gallons  I  can't  confirm,  but  in  California 
we  have  had  tax  increases  and,  as  you  increase  road  taxes,  both 
State  and  Federal,  the  evasion  will  continue  to  increase. 
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Mr.  Columbus.  I  think  in  the  area  of  diesel  fuel  tax  evasion 
what  he  has  just  described  is  true.  The  thing  with  kerosene  and 
the  use  of  dyed  fuel  is  a  big  problem.  I  can't  quantify  that. 

Mr.  LovORN.  I  think  the  API  feels  the  same.  It  is  difficult  for  us 
to  quantify  that  from  being  the  producer/supplier  end  of  it.  We  can 
see  nothing  from  our  distribution  system  that  would  indicate  any 
great  changes. 

There  has  been  concern  about  kerosene,  but  that  has  to  be  cou- 
pled last  year  with  the  very  cold  winter  that  we  went  through.  If 
we  saw  such  again  this  year,  that  is  one  of  the  reasons  we  have 
such  grave  concern  about  waiting  until  January  to  try  to  approach 
the  rules.  We  think  they  could  be  addressed  quicker  now.  We 
would  have  difficulty,  I  think,  agreeing  to  some  number  we  heard, 
like  25  percent.  That  seems  relatively  high  to  us. 

Mr.  Columbus.  Mr.  Chairman,  if  I  may,  earlier  you  asked  one 
of  the  prior  witnesses  did  the  witness  think  that  this  was  just  tak- 
ing place  in  urban  areas. 

Mr.  BORSKI.  Actually,  it  was  Mr.  Duncan. 

Mr.  Columbus.  The  answer  to  that  is  no.  If  you  take  a  look  at 
the  truck  stop  business — and  others  can  speak  to  that  as  well  as 
I  can,  maybe  better — ^you  are  talking  about  things  that  all  come  out 
of  terminals.  But  where  the  instance  of  evasion  is  actually  going  on 
is,  frequently,  in  the  rural  areas. 

Mr.  BORSKI.  Mr.  Arnold,  did  you  want  to  respond  to  that? 

Mr.  Arnold.  I  am  still  reeling  from  previous  testimony  today 
that  the  estimate  was  a  flat  3  percent  to  get  to  $2.6  billion,  which 
sounds  like  a  lot  of  money  to  me.  But  I  was  surprised  to  hear  that 
on  the  basis  of  $1,096  billion,  $316  million  the  following  year  was 
because  of  evasion,  the  increase  that  they  received.  And  I  am  Penn- 
sylvania Dutch,  but  as  I  divide  that  it  comes  out  30  percent.  Maybe 
our  3  percent  is  way  too  low. 

Mr.  Prokop.  Mr.  Chairman,  we  would  have  no  idea  how  to  quan- 
tify that,  either,  particularly  since  we  are  not  proprietary  termi- 
nals— our  members'  for-hire  terminals  are  not  engaged  in  fuel  sales 
transactions.  The  transaction  is  between  the  fuel  storage  customer 
and  the  fuel  buyer.  But  if  this  is  a  critical  and  growing  problem, 
then  we  certainly  do  need  to  hasten  the  implementation  of  a  sys- 
tem to  identify  whether  those  people  who  are  storing  gasoline  in 
terminals  have  valid  form  637s. 

Mr.  BORSKI.  The  IRS  has  asked  that  its  churning  authority  for 
conducting  undercover  operations  be  renewed.  Would  you  support 
renewal  of  this  authority,  Mr.  Columbus?  Let  me  start  with  you. 

Mr.  Columbus.  Yes. 

Mr.  BORSKI.  Anyone  who  wouldn't? 

How  good  a  job  is  IRS  doing  in  tightening  up  the  application 
process  for  the  form  637?  What  have  they  done  so  far  and  what 
more  do  they  need  to  do? 

Mr.  Lovorn,  let  me  start  with  you. 

Mr.  LovoRN.  I  am  not  sure  I  can  answer  that.  We  still  see  that 
as  being  a  voluntary  basis  as  far  as  submitting  of  that  information 
rather  than  the  mandatory  we  referred  to  earlier.  We  believe  that 
has  to  be  tightened  up,  lists  have  to  be  published,  it  has  to  be 
something  that  we  can  get  to  faster.  And,  as  I  emphasized  earlier, 
it  needs  to  be  mandatory  rather  than  a  voluntary  system. 
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Mr.  BORSKI.  Anybody  else?  Mr.  Arnold. 

Mr.  Arnold.  We  have  seen  them  in  our  business  doing  a  good 
job  of  redesignating  637s  including  the  five  categories  that  need  to 
be  renewed  by  October,  a  great  deal  of  scrutiny,  a  great  deal  of  on- 
the-street  investigation,  and  it  looks  like  they  are  doing  very  well. 

Mr.  BORSKI.  Okay.  The  witnesses  for  API,  NATSO  and  SIGMA 
have  endorsed  extending  the  dyeing  requirement  to  kerosene.  Mr. 
Arnold  and  Mr.  Prokop,  how  do  you  feel? 

Mr.  Arnold.  Kerosene  is  very  complicated.  As  Mr.  Lovom  said, 
it  ends  up  in  a  variety  of  uses.  For  some  of  these,  dyeing  would  be 
inappropriate  and  a  great  problem  for  the  industry  to  bear. 

Many  trailer  homes  that  are  heated  with  kerosene  or  heating  oil 
have  outside  tanks.  Kerosene  is  absolutely  essential  in  the  winter 
months  as  a  heating  fuel  for  those  trailers  to  keep  the  outside 
tanks  from  gelling  up.  In  that  case,  it  would  be  a  great  burden, 
particularly  on  a  significant  part  of  the  population  that  is  signifi- 
cantly unable  to  bear  the  cost. 

So  there  are  all  sorts  of  problems  with  doing  that.  In  a  truck  stop 
it  makes  sense,  but  the  issue  isn't  that  simple. 

Mr.  Prokop.  The  major  problems  at  a  terminal  with  all  of  the 
changes  in  the  fuels — the  creation  of  more  different  types  of  fuels 
and  the  dyeing  of  fuels — are  the  technical  problems  and  the  phys- 
ical problem  of  not  having  enough  difi*erent  storage  tanks  to  seg- 
regate the  many  different  new  fuels.  Where  before  you  had  a  fun- 
gible fuel  you  could  store  it  in  one  big  tank.  Now,  we  are  unable 
to  create  a  lot  of  new  tanks  because  of  either  the  physical  restric- 
tions in  the  size  of  the  terminal  property  or  because  government 
regulations  impede  us.  So,  when  the  fuel  and  dye  rules  come  out, 
we  still  have  that  fixed  physical  plant.  You  have  to  deal  with  that. 
And,  as  I  mentioned,  there  are  a  lot  of  problems  with  dyeing,  and 
the  fewer  things  that  we  have  to  dye  I  think  the  better  we  feel 
about  it. 

Mr.  BORSKI.  Let  me  now  yield  to  the  gentleman  from  Michigan, 
who  has  been  patiently  waiting  here.  Mr.  Barcia. 

Mr.  Barcia.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
very  much  all  the  testimony  and  dialogue  the  committee  has  had. 
I  want  to  commend  the  subcommittee  Chairman  for  his  leadership 
in  calling  this  hearing.  I  have  just  a  relatively  short  statement  and 
then  a  question  basically  addressed  to  Mr.  Marchbanks,  but  if  any 
of  the  panel  members  would  like  to  respond  I  would  be  interested 
in  knowing  what  your  thoughts  are. 

Mr.  Marchbanks,  in  your  testimony  you  refer  to  the  importance 
of  this  issue  because  of  the  distance  that  a  truck  can  travel  be- 
tween stops,  in  some  cases  almost  1,800  miles.  Do  truckers  and 
trucking  companies  actually  know  who  the  illegal  players  are  in 
this  industry  and  plan  their  itinerary  around  illegal  stops? 

And  then  what  would  the  panel's  guess  be  about  the  proportion 
of  knowledgeable  offenders  to  those  who  don't  know  what  they  are 
getting  at  the  pump?  Is  there  any  way  for  the  driver  to  know  what 
is  going  into  his  tank  or  her  tank  at  any  given  stop? 

The  reason  I  ask  these  questions  is  that  I  am  wondering  to  what 
extent  voluntary  reportings  might  supplement  law  enforcement  and 
to  what  extent  we  can  encourage  truckers  to  lead  us  to  the  instiga- 
tors of  this  illegal  activity. 
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Mr.  Marchbanks.  Unequivocally  yes,  they  know.  In  California, 
in  1991,  I  and  several  other  truck  stop  operators  met  with  the  IRS, 
the  Criminal  Investigation  Division  and  FBI  undercover  agents.  We 
produced  video  cameras,  we  hired  undercover  agents  from  private 
detective  agencies  to  film  on  a  24-hour  basis  the  tax  cheats,  showed 
them,  got  the  trucks,  followed  trucks  to  terminals  and  refineries. 
We  have  actively  been  working  with  the  IRS.  There  are  no  secrets. 

When  there  are  published  rack  prices  of  products  and  someone 
is  retailing  number  two  diesel  fuel  8  to  10  cents  a  gallon  below 
published  costs,  it  is  not  difficult  at  all  to  point  them  out. 

Mr.  Columbus.  I  think  a  part  of  your  question  was  how  many 
of  the  truckers  know.  My  bet  is  that  it  is  a  relatively  small  percent- 
age of  the  truckers. 

The  people  I  deal  with  that  are  in  the  truck  stop  business  fun- 
damentally see  their  competition  coming  across  a  very  broad  geo- 
graphic area.  Stops  are  planned.  Most  truckers  know  where  they 
are  going  to  stop,  from  whom  they  are  going  to  buy  fuel,  but  it  is 
completely  driven  by  price.  I  mean,  the  pricing  information  moves 
through  the  truck  driver  system  in  a  big  hurry,  and  if  someone  is 
out  there,  you  know,  2,  3  cents,  5  cents  a  gallon  less  than  what  is 
in  the  refueling  radius,  if  he  is  buying  100  gallons  of  diesel  fuel, 
it  turns  into  real  money  for  him,  particularly  independent  trucks, 
so  it  is  not  clear  to  me  that  the  truckers  are  willing  conspirators 
in  a  conspiracy  to  defraud.  But  if  they  are  buying  dyed  fuel  or  if 
they  are  buying  fuel  that  was  tax  evaded  and  there  was  a  way  for 
them  to  have  known  it,  enforcement  against  those  individuals  will 
go  a  long  way  to  taking  the  profit  out  of  the  crime. 

Mr.  BORSKI.  The  gentleman  from  Tennessee,  Mr.  Duncan. 

Mr.  Duncan.  Thank  you,  Mr.  Chairman. 

Mr.  Columbus,  you  seemed  to  concentrate  most  of  your  testimony 
or  much  of  your  testimony  on  the  IRS,  and  you  say  that  they  could 
implement  an  electronic  system  that  would  correct  most  of  this 
problem.  And  yet  you  say  that  they  haven't  devoted  the  resources 
or  given  the  priority  to  this  that  they  should  have.  Do  you  know — 
do  you  think  that  such  an  electronic  system  would  solve  most  of 
this  problem?  And,  more  importantly,  what  resources  are  you  talk- 
ing about?  Do  you  have  any  rough  guess  or  estimate  as  to  how 
much  this  type  of  system  might  cost  to  implement? 

Mr.  Columbus.  Let  me  respond  in  sequence. 

One,  what  kind  of  system  I  am  talking  about  is  one  that 
matches — in  the  Federal  Highway  Administration's  testimony,  the 
IRS's  testimony  this  morning,  they  talked  about  their  ExFIRS  pilot 
project  in  Michigan.  My  client  has  been  advocating  a  computer 
matching  system  which,  while  a  big  computing  job,  is  not  a  particu- 
larly complicated  computing  job  for  7  years. 

Congressman  Duncan,  my  client's  problem  with  this  is  they  have 
all  radically  changed  in  that  period  of  time,  the  data  treatment  sys- 
tems in  their  own  businesses.  Most  of  them  at  least  once,  several 
of  them  a  couple  times.  They  are  boggled  by  the  response.  You 
know,  we  have  to  run  all  these  pilot  projects.  We  don't  know  how 
to  do  this. 

All  it  comes  down  to  is  what  is  the  taxable  event.  The  taxable 
event  is  the  withdrawal  of  the  product  from  the  terminal.  Who  is 
supposed  to  be  responsible  for  that?  We  have  that,  theoretically, 
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and  we  certainly  could  note  the  terminal  operators  note  absolutely 
if  there  is  an  electronic  means  of  verifying  people's  637  registration 
numbers.  It  is  not  that  hard. 

When  this  was  first  raised,  I  want  to  say — Charlie,  help  me  if  I 
am  incorrect — I  want  to  say  this  was  1989  or  1990  when  we  started 
to  really  talk  in  earnest  with  the  Service  and  with  the  Federal 
Highway.  Someone  put  a  number  of  $20  million  on  that.  Those  of 
us  who  heard  that  number  were  pretty  astounded  because  it 
sounds  like  a  lot.  I  mean,  that  must  be  one  heck  of  a  plan  they 
were  putting  together. 

There  are  any  number  of  businesses  in  this  country  that  handle 
huge  volumes  of  transactions  every  day.  Take  a  look  at  the  stock 
exchange.  It  handles  this  volume  of  transactions. 

Given  the  amount  of  money  that  has  been  estimated  to  be  at 
stake  for  the  Federal  Government — I  really  want  to  hammer  this 
home — every  time  you  all  lose  a  buck,  all  of  my  members  who  com- 
pete with  that  tax  evader  lose  a  buck.  Which  means  when  it  comes 
April  15,  guess  what,  you  lost  again,  because  you  are  out  here  try- 
ing to  find  money  for  the  Treasury. 

I  don't  understand  it,  my  clients  don't  understand  it,  and  what 
I  will  bet  you,  Mr.  Duncan,  is  if  you  took  this  project  to  a  couple 
of  your  good  friends  in  Knoxville  and  you  gave  them  a  price  tag  on 
this,  they  would  sure  the  heck  have  a  system  designed  and 
implementable  in  less  than  6  or  7  years  and  for  a  lot  less  than  $20 
million. 

Mr.  Duncan.  Well,  that  is  impressive  testimony. 

Mr.  Marchbanks,  I  notice  in  your  testimony  that  you  tell  about 
the  experience  in  North  Carolina  when  they  started  inspecting 
trucks  for  this  dyed  fuel,  that  they  issued  $315,000  worth  of  fines 
and  that  the  percentage  dropped  from  15  percent  down  to  3  per- 
cent. Do  you  think  that  the  percentage — the  15  percent  figure  or 
maybe  even  a  higher  figure — would  be  consistent?  And  would  that 
occur  in  most  States  around  the  country  or  are  there  many  States 
that — is  North  Carolina  doing  a  good  job  on  this  or  a  similar  job 
than  most  States  or  what  has  been  the  experience,  what  has  been 
happening  in  most  of  the  other  States? 

Mr.  Marchbanks.  The  answer  to  that  question  is  that  it  varies 
from  State  to  State.  Yes,  some  States  are  doing  a  very  good  job. 

What  happens  with  the  tax  crooks  is  they  pop  up  from  State  to 
State  and  region  to  region.  With  the  range  of  a  truck  getting  6 
miles  to  the  gallon  now,  with  250  to  300  gallons  of  fuel,  they  can 
cross  a  State  and  not  have  to  purchase  any  fuel.  There  is  willful 
purchase  by  truck  drivers,  both  owner-operators  and  fleet  drivers 
to  purchase  diesel  fuel  and  not  pay  the  taxes.  It  is  not  the  majority 
of  the  industry,  but  that  willful  act  occurs. 

It  is  similar  to  people  who  purchase  cigarettes  without  a  tax 
stamp  on  it.  That  is  a  crime.  They  are  participating  in  the  act. 

The  big  crime  element  is  the  organizations  that  are  opening  up 
these,  "truck  stop  pumpers"  and  make  it  very  attractive  for  the 
price.  They  are  taking  honest  business  people,  owner-operators, 
people  struggling  for  a  living,  offering  them  a  savings. 

It  is  a  very  nonviolent  crime  they  are  participating  in  and  it  is 
an  opportunity  for  them.  They  are  getting  diesel  fuel  not  taxed.  It 
is  being  bought  at  100  gallons,  50  gallons  at  a  time,  but  these  oper- 
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ations  are  collecting — and  are  not  remitting  30  cents  or  35  cents  a 
gallon,  so  it  takes  every  little  transaction  to  add  up  to  this  huge 
problem,  and  it  is  in  the  trucking  industry. 

And  we  have  to  have  the  roadside  inspections  and  penalties  to 
stop  that.  We  have  to  take  the  profit  out  of  it.  For  the  person  who 
is  saving  the  3  or  4  or  5  cents  a  gallon,  the  crook  is  making  30 
cents,  and  the  American  Government  and  the  American  people  are 
being  shortchanged. 

Mr.  Duncan.  Well,  I  see  what  you  are  saying.  But  another  way 
to  put  what  I  was  asking  was,  if  we  could  somehow  go  to  all  50 
States  right  at  this  moment,  do  you  think  that  most  States  would 
be  closer  to  the  15  percent  figure  or  the  3  percent  figure? 

Mr.  Marchbanks.  I  think  it  would  be,  industry  wide,  closer  to 
the  15  percent,  give  or  take. 

I  don't  think  the  request  would  be  difficult.  We  have  several 
States — California  has — the  CalTrans  in  cooperation  with  the  Cali- 
fornia Highway  Patrol  has  inspections,  vehicle  inspection  stations 
to  require  sampling  of  fuel. 

One  of  the  testimonies  earlier  today  was  about  safety  of  people 
doing  it.  In  the  transportation  industry  with  annual  driver's  li- 
cense, authority  registrations  on  trucks  that  when  these  samples 
were  taken  and  it  was  randomly  taken  on  a  regular  basis,  the  un- 
clear product  that  had  color,  it  doesn't  have  to  be  sampled,  it 
doesn't  have  to  be  certified  there,  it  does  not  have  to  be  a  fine  that 
time.  There  is  identification,  vehicle  registration  numbers,  where 
that  came  from,  the  opportunity  to  look  at  a  log  book  to  see  where 
have  your  fuel  purchases  been  for  the  last  3  days. 

Maybe  there  is  a  victim.  Maybe  the  truck  driver  is  a  victim  and 
was  duped  into  something.  It  doesn't  require  that  person  be  fined 
there. 

A  certified  lab  does  the  test  3  or  4  weeks  later,  violations  occur, 
repeat  offenders  should  be  able  to  be  identified,  purchasing  habits 
should  be  clear  in  time.  And  so  we  really  think  the  roadside  inspec- 
tions, number  one,  are  a  deterrent  and  if  it  gets  on  the  CB  radio 
evasion  will  drop  and  your  tax  collection  will  drastically  increase. 

Mr.  Duncan.  Thank  you  very  much. 

Mr.  BORSKI.  I  thank  the  gentleman  and  want  to  thank  all  of  our 
witnesses  for  their  testimony  today  and  just  assure  you  all  that 
this  subcommittee  takes  this  issue  very  seriously.  We  want  to 
make  sure  every  dollar  that  is  owed  to  the  Federal  Government 
gets  into  the  Highway  Trust  Fund. 

So  thank  you  for  your  cooperation  today.  The  subcommittee  hear- 
ing is  adjourned. 

[Whereupon,  at  12:40  p.m.,  the  subcommittee  was  adjourned.] 
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PREPARED  STATEMENTS  SUBMITTED  BY  WITNESSES 

Subcommittee  on  Investigations  and  Oversight 

Hearing  on  the  shortfall  in  Highway  Trust  Fund  Collections 

August  10,  1994  J  OH  AIKMAN 

INDIANA  DEPARTMENT  OF  REVENUE 

ROADSIDE  ENFORCEMENT 

A  recent  roadside  project  was  conducted  by  Indiana  Department  of 
Revenue  and  Indiana  State  Police  to  check  highway  vehicles  for  use  of 
non-taxed  dyed  diesel  fuel.  Seven  hundred  and  twenty-one  (721)  vehi- 
cles were  checked  at  various  locations  in  Indiana  ranging  from  inter- 
states  to  state  highways.  Thirty-six  (36)  samples  were  retained  based 
on  their  unusual  appearance.  These  samples  covered  the  entire  color 
spectrum  -  clear,  gray,  amber,  fluorescent  green,  red,  purple,  black, 
and  various  yellows.  These  samples  were  taken  to  a  lab  in  southern 
Indiana  for  sulfur  analysis.  Thirteen  (13)  samples  were  selected  by 
the  Senior  Chemist  for  the  sulfur  tests.  Five  (5)  of  the  thirteen 
(13)  samples  tested  came  back  with  a  sulfur  content  considerable 
higher  (0.0897%  to  0.2859%)  than  EPA's  legal  limit  for  highway  use  of 
0.05%.  All  five  (5)  high  sulfur  fuels  were  varying  shades  of  amber. 
The  question  remains  how  did  these  fuels  become  amber  when  they  should 
have  been  dyed  blue  at  the  refinery?  It  seems  impossible  to  do  a 
visual  check  on  the  road  for  dyed  fuel  based  on  our  experience  with 
all  the  different  colors  of  fuel  we  found.  Very  few. of  the  samples 
collected  could  be  easily  distinguished  as  dyed  fuel. 

DYES /MARKERS /FUEL  TESTING 

Indiana  has  been  researching  the  use  of  dyes  and  non-visible 
markers  in  fuel.  Several  provinces  in  Canada  have  been  dyeing  untaxed 
fuels  since  1982.  Canadians  report  that  using  dye  alone  is  virtually 
worthless.  Dye  can  be  easily  removed  by  filtering  the  fuel  through 
charcoal  or  using  a  common  household  bleach.  Non-visible  markers 
should  be  used  in  conjunction  with  the  dye.  A  simple  roadside  test 
can  be  done  to  check  for  the  marker  even  when  it  appears  no  dye  is 
present.  This  test  consists  of  two  solutions.  The  first  solution  is 
Citric  acid  plus  Methanol,  the  second  -  Aniline.  Mixing  these  solu- 
tions with  the  fuel  causes  a  reaction  showing  whether  a  chemical 
marker  is  present.  The  fuel  can  then  be  sent  to  a  lab  for  further 
chemical  analysis.  Canada  has  developed  a  method  for  determining  the 
chemical  components  in  fuel  called  "Fuels  Fingerprinting".  It  was 
designed  to  combat  tax  evasion,  blending  schemes  and  a  wide  range  of 
product  quality  issues.  "Fuels  Fingerprinting"  acquires  data  from  a 
standard  test  method  of  rapid  characterization  of  hydrocarbon  fuels 
using  a  gas  chromatograph  /  mass  spectrometer.  This  data  is  then 
matched  against  a  library  of  nearly  a  half  million  "known"  chemical 
components.  Due  to  differences  in  the  laws,  Indiana  would  only  be 
able  to  use  this  technique  as  an  effective  investigative  tool.  Addi- 
tional equipment,  such  as  a  UV/VIS  Spectrometer  and  Horiba  Sulfur 
Analyzer,  would  be  needed  to  check  for  dye  and  sulfur  content  in  fuel. 
The  UV/VIS  procedure  can  extract  small  traces  of  dye  from  fuel  even  if 
it  has  been  altered.  The  Horiba  Sulfur  Analyzer  is  a  portable  unit 
designed  to  provide  sulfur  results  within  minutes.  It  is  our  opinion 
that  to  have  an  effective  enforcement  program  we  must  have  adequate 
testing  methods.  r  i  '-^^c^    ^.{"^ 
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SPECIAL  PROJECT 
ON-ROAD  ENFORCEMENT  (FUEL  SAMPLING) 

CENTRAL  &  NORTHERN  DISTRICTS  (PUTNAMVILLE,  INDIANAPOLIS,  REDKEY,  PERU, 
PENDLETON,  LAFAYETTE  &  LOWELL) 

260  Inspections  completed  (10.4%  suspected  dyed  or  blended  fuel) 

137  Semi  Trucks 

32  Asphalt/gravel/coal  Dump  Trucks 

6  Waste  Haulers 

23  Grain  Trucks 

4  Cement  Trucks 

26  Heavy  Equipment  Haulers 

1  Septic  Cleaning  Truck 

4  Lumber  Trucks 

10  Local  Delivery  Trucks 

1  Cattle  Truck 

1  Wrecker 

14  Fuel  Tankers 

1  Pickup 

Results:    4  cases  of  suspected  dyed  fuel 

23  cases  of  suspected  blended  or  contaminated  fuel 
27  samples  collected 


CENTRAL  &  SOUTHERN  DISTRICTS  ( BLOOMINGTON ,  SELLERSBURG,  JASPER,  EVANS 
VILLE,  SEYMOUR,  VERSAILLES,  CONNERSVILLE  &  TERRE  HAUTE) 

461  Inspections  completed  (2.0%  suspected  dyed  or  blended  fuel) 


343 

Semi  Trucks 

29 

Asphalt/gravel/coal  Dump  Trucks 

9 

Fuel  Tankers 

24 

Flat  Bed  Trucks 

31 

Straight  Trucks 

Lumber  Trucks 

Cement  Truck 

Waste  Haulers 

Utility  Truck 

Milk  Trucks 

Spreaders 

Grain  Trucks 

Bus 

9 

Refer  Trucks 

2  cases  of  suspected  dyed  fuel 

7  cases  of  suspected  blended  or  contaminated  fuel 

9  samples  collected 


P/IA.\ 
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Mr.  Chairman,  on  behalf  of  the  Petroleum  Marketers  Association  of  America,  PMAA, 
I  would  like  to  thank  you  for  holding  these  hearings  on  diesel  tax  collection  and  evasion.  PMAA 
is  a  federation  of  43  state  and  regional  trade  associations  representing  more  than  11,000 
independent  petroleum  marketers  throughout  the  United  States.  These  marketers  sell  in  excess 
of  fort>'  percent  of  the  gasoline,  75  percent  of  the  home  heating  oil  and  60  percent  of  the  diesel 
fuel  consumed  in  this  country.  Eighty-nine  percent  of  PMAA's  membership  is  classified  as  small 
business  under  size  categories  established  by  the  Small  Business  Administration. 

PMAA  appreciates  the  continuing  concern  that  this  Committee  has  shown  in  the 
collection  process  for  diesel.  Your  concern  with  the  evasion  that  has  enabled  the  criminal 
element  to  seize  business  from  the  honest  petroleum  dbtributors  that  I  am  here  representing  is 
much  appreciated.  Ensuring  full  collection  of  motor  fuels  taxes  is  the  only  way  to  maintain 
competition  in  fuels  distribution.  Additionally,  we  recognize  that  the  evasion  that  has  occurred 
has  signiflcantly  undermined  the  activities  of  this  Committee  in  their  efforts  to  improve  this 
nation's  highway  infrastructure. 

As  you  know,  PMAA  has  always  been  a  strong  voice  for  full  and  fair  enforcement  of  the 
excise  tax  laws.  We  have  continuously  petitioned  the  Congress  to  provide  financing  for  Internal 
Revenue  Ser>ice  (IRS)  enforcement  of  these  laws.  Our  members  have  encouraged  and  worked 
closely  with  the  Department  of  Justice  and  the  IRS  to  eliminate  the  tax  evaders  who  have  taken 
advantage  of  the  voluntary  tax  collection  system  in  the  United  States.  We  continue  to  believe 
that  a  voluntary'  and  efficient  tax  system  for  diesel  can  be  achieved,  and  it  can  be  achieved  with 
minimal  burdens.  However,  such  a  system  does  rely  and  will  always  rely  on  enforcement. 
Without  a  significant  enforcement  presence,  no  system  will  work. 

On  August  10,  1993,  President  Clinton  signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  which  mandated  a  new  collection  point  for  diesel  and  established  that 
all  diesel  sold  from  a  terminal  would  be  subject  to  the  full  excise  tax  unless  it  was  dyed.  This 
change  was  designed  to  ease  the  administrative  burden  for  the  Internal  Revenue  Ser>'ice, 
eliminate  evasion,  and  provide  ready  access  to  tax  free  diesel  for  tax  exempt  purchasers  such  as 
home  heating  oil  customers,  farmers,  state  and  local  governments,  and  reduced  rate  buyers  such 
as  buses.  We  do  not  believe  that  this  legislation  has  achieved  those  goals  effectively  and 
efficiently. 

First,  we  believe  that  the  administrative  burden  for  both  IRS  and  the  petroleum  industry 
has  been  substantially  increased.  Prior  to  1994,  there  were  approximately  50,000  parties 
remitting  fuel  excise  taxes  to  the  IRS,  and  submitting  quarterly  returns.  These  50,000  licensed 
remitters  collected  the  diesel  tax,  made  sure  untaxed  fuel  was  sold  to  tax  exempt  buyers,  and  sent 
the  money  to  the  IRS.  Unfortunately,  the  IRS  licensed  many  criminals  and  the  voluntary  tax 
collection  system  which  is  so  much  a  part  of  the  economy  became  compromised. 

Moving  the  point  of  collection  to  the  rack  was  designed  to  reduce  the  number  of  remitters 
to  several  thousand.  The  theory  was  that  by  reducing  the  number  of  taxpayers  the 
administrative  burden  on  the  IRS  would  be  reduced.  This  reduction  in  administrative  burden 
would  release  sufficient  resources  to  monitor  the  system,  and  provide  for  effective  tax 
administration. 

However,  the  law  enacted  by  Congress  led  to  the  opposite  result.  In  1993,  there  were 
approximately  50,000  parties  which  the  IRS  had  to  monitor,  and  who  processed  all  the  necessary- 
paperwork.  In  1994,  that  number  has  not  been  reduced,  and  it  appears  that  there  are  many 
more  parties  involved  in  fuels  excise  tax.  Each  of  the  50,000  parties  who  were  supposed  to  be 
eliminated  from  the  tax  collection  system  have  reentered  the  system  as  refund  claimants. 


Additionally,  many  of  their  customers,  including  trucking  companies,  ofT-road  fuel  users  and 
heating  oil  customers,  can  no  longer  obtain  tax  free  product  for  tax  free  uses,  and  they  too  are 
now  entering  the  system  as  refund  claimants.  Coupled  with  this  are  a  whole  new  series  of 
paperwork  requirements  that  claimants  must  complete  and  the  IRS  must  scrutinize  prior  to 
issuing  a  refund. 

The  information  requirements  for  marketers  and  the  IRS  have  increased  substantially. 
To  qualify  for  a  refund  our  members  must  list  the  dates  of  all  their  fuel  purchases,  from  whom 
it  was  purchased  and  the  employer  identiflcation  number  of  the  selling  company.  Essentially, 
our  members  have  had  to  call  each  one  of  the  major  oil  companies  to  determine  that  company's 
employer  identiflcation  number.  We  are  a  little  dismayed  that  the  IRS  must  depend  on 
marketers  for  this  information  on  every  fliing.  They  must  also  list  each  one  of  their  customers 
who  bought  undyed  fuel  from  the  marketer  at  a  tax  excluded  price,  how  much  fuel  each  of  these 
customers  bought,  and  the  customer's  employer  identiflcation  number.  The  IRS  on  receipt  has 
to  check  each  bit  of  this  information  to  ensure  it  is  correct  before  a  refund  is  issued.  The 
amount  of  information  required  to  be  assembled  an  processed  has  created  a  substantial  burden 
on  our  members,  and  we  must  assume  on  those  who  receive  the  information.  We  doubt  that  the 
IRS  has  the  resources  to  effectively  and  continuously  match  any  of  this  information  in  a  manner 
that  would  allow  them  to  detect  fraud. 

Prior  to  1994  our  members  who  sold  gasoline  to  state  and  local  governments  used  to  take 
a  credit  for  these  sales  against  their  diesel  tax  payments.  Thus,  paying  gasoline  tax  to  their 
supplier  in  advance  of  sales  to  their  customer  had  a  minimal  impact  on  their  cash  flow  and 
was  easy  to  administer.  That  option  is  now  no  longer  available,  and  marketers  must  now  apply 
for  refunds  on  these  sales.  Again,  the  IRS  must  check  and  evaluate  every  claim,  and  prepare 
appropriate  refund  checks.  A  good  example  of  the  extra  burden  imposed  by  this  system  is  the 
fact  that  marketers  must  All  out  separate  claims  for  diesel  and  gasoline  and  mail  the  claims  to 
different  IRS  processing  offlces,  even  though  the  gasoline  and  diesel  may  have  been  sold  to  the 
same  customer  in  one  transaction.  Processing  these  claims  within  a  specified  time  is  not  required 
by  law  and  the  IRS  has  traditionally  taken  several  months.  This  delayed  processing  of  refunds 
has  brought  many  of  our  members  to  the  brink  of  flnancial  ruin. 

We  would  note  that  the  IRS  and  its  employees  understand  the  vital  nature  of  these  claims 
and  the  necessity  to  process  them  expeditiously'.  It  appears  that  the  employees  have  worked  hard 
to  reduce  the  time  periods  for  processing  and  have  met  with  some  success  in  their  efforts.  It 
appears  from  our  informal  surveys  that  they  are  now  processing  most  claims  in  30-60  days. 
While  PMAA  appreciates  that  effort  and  applauds  the  work  of  the  IRS  personnel,  it  is  still  not 
good  enough.  Our  members  cannot  sustain  the  negative  cash  flow  created  by  these  refunds 
and  Congress  must  establish  a  way  to  eliminate  this  problem. 

Another  administrative  burden  of  this  program  is  the  requirement  for  labeling  the  fuel 
in  addition  to  ensuring  it  is  dyed.  On  November  30,  1993  the  IRS  indicated  that  all  invoices, 
shipping  papers  and  bills  of  lading  for  dyed  untaxed  diesel  had  to  be  labeled  "Dyed  Diesel  Fuel, 
Nontaxable  Use  Only,  Penalty  for  Taxable  Use".  This  meant  that  heating  oil  dealers  and  others 
who  had  already  ordered  their  winter's  supply  of  delivery  tickets  had  to  either  reorder  their 
tickets  at  great  cost  or  stamp  each  invoice.  To  satisfy  the  IRS  and  the  Environmental  Protection 
Agency  required  at  least  four  different  stamps  in  each  truck.  For  a  heating  oil  marketer  who 
is  trying  to  provide  warmth  to  his  customers,  this  requirement  could  not  have  come  at  a  worse 
time.  And  now  it  appears  that  IRS  is  making  the  rounds  to  ensure  that  the  small  businesses 
stamped  each  invoice  correctly  and  is  levying  substantial  fines  for  minor  problems.  PMAA 
would  note  that  in  these  enforcement  actions,  it  appears  that  IRS  has  not  actually  found  that 
taxes  were  evaded  or  that  marketers  and  their  customers  conspired  to  use  dyed  fuel  on  road. 
Instead  the  fines  originate  from  either  the  marketer  or  the  IRS  agent  not  full}  understanding 
the  requirements. 


60 


From  the  marketer's  perspective,  this  change  in  law  has  been  an  administrative 
nightmare.  The  end  result  has  been  an  explosion  in  the  number  of  forms  to  be  Tiled  and  their 
frequency.  And  given  that  the  IRS  has  taken  as  long  as  four  months  to  process  the  paper  that 
they  have  received  from  my  members,  I  must  assume  it  has  been  an  administrative  nightmare 
for  them  also.  So  we  must  assume  that  all  the  resources  that  were  supposed  to  eliminate  evasion 
are  now  being  used  to  input  the  data  being  collected  and  prepared  by  marketers. 

Another  concern  of  independent  marketers  resulting  from  this  change  is  their  ability  to 
freely  and  fairly  compete  with  the  colossal  major  oil  companies.  This  change  has  essentially 
shifted  the  working  capital  generated  by  the  taxes  from  marketers  to  these  major  oil  company 
competitors.  The  negative  cash  flow  resulting  from  applying  for  refunds  on  behalf  of  farmers 
and  state  and  local  governments  has  for  many  marketers  deprived  them  of  several  hundred 
thousand  dollars  and  forced  them  to  dramatically  increase  their  credit  lines.  This  financial 
burden  makes  it  extremely  difficult  to  compete.  We  believe  that  the  Congress  should  have 
examined  this  competitive  inequity  prior  to  enacting  these  changes. 

While,  we  believe  that  the  petroleum  marketer  has  borne  the  brunt  of  the  costs  of  this 
program,  there  are  other  parties  that  are  affected.  Fuel  costs  have  risen  to  pay  for  the  dye 
which  is  part  of  the  program.  In  many  areas  of  the  country,  tax  free  dyed  fuel  was  unavailable 
during  the  extremely  cold  winter  and  marketers  selling  home  heating  oil  either  had  to  forfeit 
their  tax  payments  or  pass  this  motor  fuels  tax  on  to  their  home  heating  oil  customer.  It  is  clear 
that  Congress  did  not  provide  an  effective  method  to  avoid  these  results,  and  we  believe  that 
Congress  should  reexamine  this  issue  and  allow  the  marketer  to  become  the  refund  agent  for  his 
home  heating  oil  customers. 

Operators  of  non-commercial  boats  have  also  been  affected  by  this  new  system.  As  you 
know,  OBRA  extended  the  diesel  tax  as  well  as  the  dying  system  to  non-commercial  boats.  As 
a  result,  marinas  who  ser\'e  both  commercial  and  non-commercial  vessels  should  have  installed 
an  additional  tank  and  pump  to  handle  an  additional  diesel.  Unfortunately,  adding  a  tank, 
obtaining  insurance  for  the  tank  and  obtaining  approval  for  a  petroleum  tank  adjacent  to  a 
waten^ay  is  never  easy  and  many  in  petroleum  distribution  simply  decided  to  not  serve  non- 
commercial vessels.  As  a  result,  recreational  boats  must  often  travel  additional  distances  to 
obtain  the  proper  fuel  for  their  vessel. 

Has  the  IRS  adequately  enforced  this  program?  We  do  not  believe  so.  To  date  we  have 
heard  that  a  couple  of  states  have  enforced  the  dye  requirement  and  actually  examined  fuel 
tanks.  We  have  not  heard  of  one  enforcement  action  by  the  IRS  where  trucks  were  stopped  to 
determine  whether  they  were  using  dyed  fuel  on  road.  We  are  dismayed  that  the  industry  was 
expected  and  required  to  begin  this  massive  new  program  January  1,  1994  with  a  scant  31  days 
notice,  and  the  IRS  has  taken  seven  months  and  is  still  not  enforcing  the  law. 

We  would  note  that  during  the  first  seven  months  of  the  year,  marketers  who  have  not 
been  able  to  perfect  their  handling  of  these  two  fuels  have  at  times  allowed  dyed  and  undyed  fuel 
to  be  mixed  and  as  a  result  have  had  to  forfeit  the  tax  that  they  have  paid  on  the  undyed 
product.  To  date,  the  IRS  has  not  developed  a  mechanism  to  provide  relief  from  this  hardship. 
PMAA  is  concerned  that  this  enforcement  tool  is  costing  marketers  tremendous  amounts  for 
innocent  mistakes,  even  though  the  IRS  has  not  utilized  this  tool  for  enforcement. 

PMAA  would  respectfully  encourage  this  Committee  to  direct  the  Commissioner  to  full> 
enforce  the  dying  provisions  through  roadside  inspections  and  we  believe  that  the  Motor  Carrier 
Safety  Assistance  Program  should  be  used  as  a  tool  to  provide  supplemental  enforcement  from 
the  states.  The  longer  these  requirements  remain  in  existence  without  real  enforcement  on  the 
illegal  operators,  the  worse  it  is  for  the  honest  businessmen  who  are  trying  to  sell  fuel  in  an 
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extremely  competitive  market.  Congress  and  IRS  should  be  burdening  the  illegal  operators  and 
forcing  them  out  of  business.  Imposing  rules  without  such  enforcement  hurts  the  honest 
businessmen  who  is  compelled  by  his  own  conscience  to  comply  and  bear  ever  increasing  costs, 
while  the  dishonest  competitor  is  provided  with  yet  another  competitive  advantage. 

PMAA  would  also  like  to  draw  the  Committee's  attention  to  the  widespread  evasion  that 
this  bill  did  not  address  and  in  many  ways  encouraged.  That  is  the  right  of  farmers  to  purchase 
and  use  undyed  tax  free  diesel  on  farms,  which  provides  the  dishonest  with  the  opportunity  to 
convert  this  fuel  with  minimal  if  not  non-existent  risk  to  a  highway  fuel. 

Under  OBRA,  marketers  are  required  to  file  for  refunds  for  undyed  fuel  that  is  used  on 
a  farm  for  farming  purposes.  In  no  case  can  the  farmer  apply  for  his  own  refund.  As  a  result 
farmers  who  operate  motor  vehicles  as  well  as  farm  equipment  must  declare  to  the  marketer 
whether  and  how  much  fuel  should  be  tax  exempt  and  how  much  should  be  sold  tax  paid.  If 
the  farmer  uses  more  fuel  on  his  farm  in  a  tax  exempt  manner  and  uses  tax  paid  diesel,  he 
forfeits  the  tax.  As  a  result  some  farmers  are  declaring  all  fuel  delivered  to  their  farms  to  be 
for  tax  exempt  use  in  an  effort  to  avoid  forfeiture.  If  they  use  some  on-road  they  are  required 
to  remit  the  tax.  However,  if  they  do  that  the  IRS  will  probably  flne  them  for  submitting  a  false 
exemption  certiFicate.  The  new  tax  system  therefore  encourages  the  farmer  to  become  a  tax 
evader. 

PMAA  continues  to  be  gravely  concerned  with  the  long  term  ramifications  of  this  dye 
system  on  the  environment,  and  on  petroleum  distribution  and  storage.  As  you  know,  this  dyed 
tax  system  was  layered  onto  an  EPA  requirement  for  diesel  fuel  contained  in  the  Clean  Air  Act 
Amendments,  under  which  diesel  was  split  into  dyed  regular  diesel  which  could  be  used  in  off- 
road  vehicles  and  home  heating  and  undyed  low  sulfur  diesel  which  could  be  used  in  motor 
vehicles,  off-road  vehicles  and  in  oil  burners.  This  EPA  rule  confronted  many  marketers  with 
the  decision  as  to  what  type  of  fuel  should  they  sell,  the  new  improved  and  environmentally 
superior  low  sulfur  diesel  for  all  their  customers  or  should  they  sell  this  new  fuel  only  to  their 
trucking  customers.  Many  decided  that  it  would  be  environmentally  advantageous  to  sell  only 
the  low  sulfur  fuel  and  it  would  also  eliminate  many  of  their  needs  for  additional  storage  and 
transportation.  However  OBRA  undermined  this  decision,  since  the  new  low  sulfur  fuel  was  at 
least  S.24  more  expensive  because  it  was  now  a  tax  paid  fuel,  and  therefore  the  unregulated  fuel 
was  suitable  for  only  off-road  uses  and  the  new  regulated  fuel  could  only  be  us^  in  motor 
vehicles.  We  believe  that  this  change  in  tax  laws  undermined  the  voluntary  efforts  of  many 
marketers  and  their  customers  who  would  have  opted  for  the  environmentally  superior  fuel. 

PMAA  believes  there  must  be  a  better  way  to  collect  the  tax,  one  which  will  be  less 
burdensome  on  industry  and  more  easily  administered.  We  believe  that  the  Congress  should 
begin  to  examine  the  fuel  excise  tax  laws  in  an  effort  to  Tmd  such  a  system.  Without  actively 
pursuing  alternatives,  it  is  likely  that  this  new  system  will  be  compromised  and  the  criminal 
element  will  have  several  years  to  profit  at  the  expense  of  the  honest  petroleum  marketer.  We 
recognize  that  the  criminal  element  is  very  entrepreneurial  and  are  confldent  that  they  will 
eventually  find  a  way  to  avoid  any  security  that  the  dye  system  affords.  When  that  day  comes, 
if  it  has  not  already  come,  this  whole  system  will  collapse.  The  task  of  developing  a  superior 
system  should  thus  begin  today,  we  should  not  wait  until  it  is  too  late. 

Under  the  current  tax  laws  a  significant  portion  of  the  diesel  fuel  sold  in  this  country  is 
not  subject  to  tax.  Whether  the  fuel  should  be  taxed  or  not  can  only  be  determined  at  the  last 
sale.  If  it  is  going  to  a  truckstop,  it  should  be  taxed,  if  it  is  going  to  a  homeowner's  heating  fuel 
tank  it  should  remain  untaxed.  Any  decision  made  prior  to  that  point  provides  an  opportunity 
for  the  untaxed  product  to  be  diverted  to  taxable  uses.  The  farther  away  this  decision  occurs, 
the  less  likely  that  such  a  diversion  will  be  detected.  For  these  reasons,  PMAA  believes  that  the 
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more  appropriate  point  of  collection  for  diesel  taxes  is  the  retail  or  end  use  level.    We  would 
note  that  New  Jersey  recently  implemented  such  a  tax  and  revenues  increased  substantially. 

In  recent  years,  we  have  heard  from  representatives  of  the  IRS  and  congressional  staff 
that  such  an  approach  is  not  workable  and  imposes  too  great  an  administrative  burden  on  them. 
We  disagree. 

We  believe  that  an  information  system  can  be  developed  that  would  allow  the  federal 
government  to  monitor  fuel  sales  and  purchases  electronically.  We  would  note  that  the  credit 
card  companies  effectively  and  efTiciently  track  millions  of  purchases,  their  customers  and  their 
sellers  daily.  In  our  industry,  much  of  the  fueling  that  now  occurs  is  tracked  electronically. 
Why  can't  the  IRS  embrace  this  technology  and  use  it  for  motor  fuels  tax  collection?  With  such 
a  system  they  could  continuously  audit  and  monitor  all  fuels  transactions,  unmask  unusual 
buying  patterns  that  could  indicate  fraud,  verify  that  all  tax  free  sales  are  being  made  to  tax 
exempt  buyers,  and  ensure  that  they  collect  all  the  taxes  made  on  sales  of  tax  paid  fuel.  We 
believe  that  such  an  approach  is  far  superior  to  stationing  IRS  agents  at  weigh  stations  around 
the  country  and  off  the  interstate.  Avoiding  such  stations  has  never  been  particularly  difllcult, 
and  it  is  likely  that  truckers  who  are  willing  to  buy  illegal  fuel  will  find  an  alternate  route  if  such 
inspections  are  occurring. 

If  after  evaluation,  such  a  tax  system  is  not  feasible,  then  Congress  should  consider 
moving  the  tax  to  the  refmerj  gate.  This  will  reduce  the  number  of  facilities  where  tax  is 
collected  and  should  reduce  the  administrative  burden  for  the  IRS.  PMAA  believes  that  under 
the  old  system,  much  of  the  evasion  occurred  at  terminals  which  were  either  owned  or  operated 
by  tax  evaders.  Moving  the  point  of  collection  to  that  level  continues  to  provide  these  operators 
with  opportunity.  Recent  histor>  shows  us  that  opportunity  is  all  this  group  needs  to  have  to 
succeed  with  their  illegal  ventures. 

In  conclusion  we  would  note  that  the  current  tax  collection  system  was  adopted  in  an 
omnibus  budget  bill,  and  no  hearings  on  the  legislation  were  held  by  the  Congress.  While  a 
study  on  dying  had  been  under  preparation  pursuant  to  ISTEA,  it  was  not  released  until  17  days 
after  the  President  signed  this  new  excise  tax  collection  procedure  into  law.  The  lack  of  scrutiny 
and  analysis  of  this  fuel  tax  collection  approach  almost  made  it  inevitable  that  the  problems  we 
describe  above  would  occur.  We  believe  Congress  and  the  IRS  should  do  better  by  marketers 
and  their  customers  and  the  only  way  to  ensure  that  occurs  is  to  begin  the  task  immediately. 

We  respectfully  encourage  you  to  continue  this  important  dialogue  that  has  begun  today. 
I  would  be  happy  to  answer  any  questions  you  might  have. 


STATEMENT  OF  PHIL  BRAND 
CHIEF  COMPLIANCE  OFFICER  OF  INTERNAL  REVENUE 

BEFORE  THE 

SUBCOMMITTEE  ON  INVESTIGATIONS  AND  OVERSIGHT 
COMMITTEE  ON  PUBLIC  WORKS  AND  TRANSPORTATION 

AUGUST  10,  1994 


Mr.  Chairman  and  Members  of  the  Committee: 

With  me  today  are  Don  Vogel,  Assistant  Commissioner  for  Criminal 
Investigation  and  Marty  Washburn,  Executive  Director  for  Specialty  Taxes. 

We  appreciate  the  opportunity  to  be  here  today  to  discuss  the  Intemal  Revenue 
Service's  commitment  to  improving  compliance  with  motor  fuel  excise  taxes;  thus 
ensuring  the  proper  collection  of  Highway  Trust  Fund  revenues. 

I.  INTRODUCTION 

Today,  we  want  to  report  on  the  actions  we  have  taken  and  the  progress  made 
in  meeting  commitments  made  in  our  prior  testimony  before  this  Subcommittee  in  May 
1992.  The  IRS  recognizes  that  effective  administration  of  the  motor  fuel  excise  tax 
laws  is  critical  to  meeting  the  needs  of  our  Nation's  highway,  bridge  and  transit 
systems.  The  combined  efforts  of  all  our  partners  in  tax  administration  -  the  Federal 
Highway  Administration,  states,  and  Congress  -  have  resulted  in  increased  tax 
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revenues.  As  we  noted  in  our  previous  testimony,  changing  tlie  point  of  taxation  for 
gasoline  resulted  in  increased  revenues  being  credited  to  the  Highway  Trust  Fund. 
Data  from  the  filings  of  Form  720  for  the  first  quarter  of  1994  indicate  similar  results 
from  changing  the  point  of  taxation  for  diesel  fuel  and  dyeing  of  non-taxed  diesel  fuel. 
The  amount  of  diesel  taxes  (net  of  credits)  paid  for  the  quarter  ending  March  1994 
was  over  $1 .69  billion  in  comparison  to  $1 .069  billion  for  the  quarter  ending  March 
1993  ~  a  58.5  percent  increase.  Furthermore,  we  believe  the  ongoing  efforts  with  our 
partners  coupled  with  the  Omnibus  Budget  Reconciliation  Act  of  1993  (OBRA)  will 
continue  to  significantly  impact  compliance;  resulting  in  additional  tax  revenues. 

II.         OVERVIEW 

In  response  to  continuing  changes  to  motor  fuel  tax  laws  and  increased 
indications  of  fraud  and  abuse  in  this  area,  we  have  appointed  an  Executive  Director 
to  spearhead  our  enhanced  efforts  in  this  area.  The  new  Executive  Director  has  the 
responsibility  for  developing  and  overseeing  all  of  IRS'  civil  efforts  to  improve 
compliance  in  this  area,  as  well  as  improvement  in  the  identification  and  management 
of  resources  devoted  to  motor  fuels  examination  activities. 

Despite  the  increase  in  diesel  revenues  reported  voluntarily  for  the  first  quarter 
of  this  year,  there  is  continuing  evidence  of  noncompliance  with  the  motor  fuel  tax 
laws  -  incorrect  filings,  nonfiling,  and  fraudulent  schemes  to  evade  taxes.  The 
statistics  most  readily  available  have  limited  value  because  they  are  taken  from 
existing  enforcement  actions  and  do  not  include  undetected  noncompliance.  Thus, 
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our  statistical  indicators  do  not  allow  us  to  determine  whether  there  is  a  dramatic 
increase  in  the  rate  of  noncompliance,  an  improvement  in  IRS'  detection  capabilities, 
or  a  combination  of  both.  However,  our  work  with  internal  and  extemal  stakeholders 
suggests  that  a  variety  of  factors  contribute  to  continuing  noncompliance,  combining  to 
create  both  incentive  and  opportunity  for  those  who  choose  not  to  comply. 

We  are  very  much  aware  that  in  an  industry  where  profit  margins  are  measured 
in  pennies-per-gallon  -  noncompliance  with  federal  excise  taxes  offers  a  substantial 
monetary  retum.  Revenue  lost  as  a  result  of  such  noncompliance  creates  a  shortfall 
in  the  Highway  Trust  Fund;  thus,  impeding  the  ability  of  the  Federal  government  to 
build  and  maintain  the  Nation's  transportation  system. 

OBRA  1993  changed  the  point  of  taxation  for  diesel  fuel  taxes.  As  I  stated 
earlier,  indications  from  first  quarter  filings  of  Form  720  are  that  this  change  has 
impacted  positively  on  compliance.  However,  the  increase  in  the  gasoline  tax  rates  to 
18.4  cents  per  gallon  and  diesel  tax  rates  to  24.4  cents  per  gallon  will  be  an  incentive 
for  unscrupulous  taxpayers  to  evade  these  taxes.  New  tax  evasion  schemes  will 
surface  as  other  schemes,  such  as  daisy  chains  and  diversion  of  tax-free  fuel  to 
highway  use,  become  more  difficult  to  employ.  New  schemes  will  involve  illegal 
blending  of  untaxed  products,  bootlegging  across  state  and/or  national  boundaries, 
using  false  papers  and  circumventing  the  terminal  rack.  Strengthened  enforcement 
activities,  expanded  working  partnerships  between  IRS  and  the  States,  industry 
leadership,  industry-wide  information  reporting  and  supportive  legislative  authority  will 
be  necessary  to  effectively  combat  these  challenges. 
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ill.        JOINT  FEDERAiySTATE  MOTOR  FUEL  TAX  EFFORTS 

The  Intermodal  Surface  Transportation  Efficiency  Act  (ISTEA)  of  1991  has 
significantly  enhanced  our  compliance  efforts.  In  FY  1992,  ISTEA  made  funds 
available  for  expanding  the  Joint  Fed/State  Motor  Fuel  Project  from  three  pilots  to  all 
states.  During  1993,  with  the  support  and  cooperation  of  the  Federal  Highway 
Administration  (FHwA),  this  project  was  expanded  to  an  additional  11  IRS  district 
offices,  35  additional  states,  and  the  DOT  Office  of  Inspector  General  regional  offices. 
At  the  present  time,  all  48  contiguous  states  and  the  District  of  Columbia  are 
participating. 

In  FY  1991,  there  were  5  IRS  districts  in  the  lead  states  of  Indiana,  New 
Jersey,  and  Texas  participating  in  this  project.  Even  though  few  examinations  were 
completed  this  first  year,  the  results  were  favorable  --  with  assessments  averaging  $13 
for  every  dollar  spent.  The  results  were  more  impressive  in  the  second  year  -  with 
assessments  averaging  $39  for  every  dollar  spent.  In  FY  1993,  the  results  were  $14 
for  every  dollar  spent.  Through  June  1994,  this  project  has  already  assessed  almost 
$27.6  million  in  additional  taxes  versus  $18.1  million  assessed  for  all  of  FY  93.  I 
should  point  out  that  these  results  cover  only  examination  activity  undertaken  by  the 
supplemental  staff  assigned  to  the  project.  This  represents  only  a  fraction  of  the  total 
IRS  effort.  The  benefits  of  the  Joint  Project  go  beyond  the  additional  dollars  cited 
above.  The  synergy  of  our  enforcement  personnel  working  together  with  state 
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enforcement  personnel  has  resulted  in  increased  information  sharing  and  transference 
of  auditing  and  investigative  skills.  This  will  have  long-term  impact  of  increasing  the 
productivity  and  quality  of  non-project  examinations. 

IV.       OTHER  EXAMINATION  ACTlVmES 

During  the  past  2  years,  IRS  has  instituted  a  number  of  changes  to  improve  our 
enforcement  of  motor  fuel  excise  taxes.   Paramount  among  these  changes  is  directing 
our  examination  resources  to  those  areas  which  will  have  the  greatest  impact  on 
compliance.   For  example,  in  FY  92  we  devoted  87  staffyears  to  reviewing 
registrations  to  purchase  fuel  tax-free  (Form  637  registrations)  ~  an  area  of  abuse  ~ 
versus  97  staffyears  in  FY  93.  For  this  same  period,  the  resources  devoted  to  diesel 
examinations  ~  another  area  of  noncompliance  -  increased  from  100  staffyears  to 
106  staffyears.  Overall,  in  FY  93  we  devoted  215  staffyears  to  motor  fuel  tax 
examinations  versus  203  staffyears  in  FY  92.  Results  of  this  resource  commitment 
speak  for  themselves  -  additional  taxes  being  assessed  of  $108.6  million  in  FY  93 
versus  $79.9  million  in  FY  92. 

We  recognize  that  effective  administration  of  excise  taxes  in  the  1990s  and 
beyond  is  dependent  on  improvements  in  our  current  information  systems.  Thus, 
several  initiatives  were  instituted  which  involve  the  design  of  new  information  systems, 
as  appropriate,  as  well  as  better  utilization  of  existing  internal  and  external  databases. 
These  efforts  heightened  the  need  for  interagency,  interstate,  and  industry  exchanges 
of  information. 
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All  companies  that  produce,  distribute,  or  transport  motor  fuels  in  the  bulk 
transport/delivery  system  are  required  to  register  with  the  IRS  no  later  than  January 
1995.  One  of  our  new  information  systems  is  thej^cise  Tax  Registration 
Authentication  System  (ExTRAS).  This  is  a  centralized  national  database  of  the 
registered  gasoline,  diesel  and  gasohol  fuel  distribution  companies  that  can  be 
accessed  by  telephone.  Before  selling  fuel  tax-free  above  the  terminal  rack, 
companies  are  required  to  check  that  the  buyer  is  eligible  to  purchase  tax-free.  With 
Extras,  companies  can  validate  the  status  of  a  buyer;  thus,  ensuring  that  they  are 
properly  selling,  exchanging  or  buying  tax-free  fuel.  ExTRAS  also  allows  IRS  districts 
to  research  the  validity  of  a  registration  number  during  examinations  to  determine  if 
businesses  hold  a  valid  registration  when  tax-free  sales  have  been  made  by  the 
company  under  audit. 

During  May  1994,  we  provided  user  instructions  and  access  codes  to  over  700 
fuel  distribution  companies  for  voluntary  use  of  the  national  excise  tax  validation 
system.  To  date,  the  system  has  handled  over  90  telephone  inquiries.  We  are 
working  with  our  Chief  Counsel  on  a  revenue  procedure  to  require  use  of  this  system 
in  the  future. 

IRS'  compliance  efforts  could  be  greatly  enhanced  with  an  automated  Excise 
Tax  Fuel  Information  System  (ExFIRS).  ExFIRS  would  enable  us  to  monitor  the 
transfer  of  fuel.  The  potential  of  a  fuel  tracking  system  is  unlimited  in  that  it  would 
allow  IRS  to  predict  potential  unreported  excise  tax  liability;  to  profile  underreported 
taxpayers;  and  to  better  direct  enforcement  resources  to  noncompliant  taxpayers. 


Working  in  partnership  with  the  state  of  l\/lichigan  and  the  petroleum  industry, 
we  have  developed  a  test  set  of  fuel  industry  reported  data  to  create  a  realistic 
national  model  of  the  bulk/delivery  transport  system.  By  participating  in  the  FHwA 
uniformity  reporting  effort,  we  have  agreed  on  a  numtjer  of  standards  of  data  reporting 
that  will  allow  us  to  share  information  collected  readily  with  our  state  partners. 

The  work  completed  so  far  on  ExFIRS  has  resulted  in  the  expenditure  of 
$600,000  which  has  been  funded  by  FHwA  from  pre-ISTEA  funds.  Yearly  funding  of 
$2.5  million  from  ISTEA  was  authorized  but  not  appropriated.  Thus,  to  continue  with 
the  development  of  ExFIRs,  we  have  diverted  IRS  funds  from  other  examination 
activities.  This  will  ensure  that  a  working  model  for  ExFIRS  is  developed.  However,  if 
the  working  model  is  successful  ~  which  we  believe  will  happen  -  nationwide 
implementation  could  be  in  jeopardy  without  ISTEA  funding. 

V.        CRIMINAL  INVESTIGATION  ACTIVITIES 

The  ability  to  investigate  and  prosecute  those  who  steal  Federal  and  state 
motor  fuel  excise  tax  revenues  is  an  essential  component  of  IRS'  excise  tax 
compliance  strategy.  Over  the  past  several  years,  we  have  increased  the  criminal 
enforcement  resources  devoted  to  investigating  motor  fuel  excise  tax  evasion 
schemes.  In  FY  1992,  45  staffyears  were  devoted  to  these  investigations  and  that 
has  been  increased  to  81  staffyears  in  FY  1994  -  an  80%  increase. 

Our  strategy  is  to  concentrate  the  majority  of  our  special  agent  resources  in 
those  areas  where  motor  fuel  tax  evasion  schemes  are  most  prevalent.  Through  the 
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innovative  use  of  undercover  operations,  we  have  achieved  dramatic  successes 
resulting  in  significant  prosecutions.  During  FY  1992  and  1993,  our  undercover 
operations  were  instrumental  in  gathering  the  evidence  necessary  to  obtain  hundreds 
of  arrest,  search,  and  seizure  warrants  which  were  executed  throughout  New  York, 
New  Jersey,  Pennsylvania,  and  at  selected  locations  in  Ohio,  West  Virginia,  Georgia 
and  Florida.  During  these  operations,  literally  tons  of  records  were  seized;  along  with 
assets  valued  in  excess  of  $15  million  -  these  included  millions  of  gallons  of  diesel 
and  gasoline,  cash,  marketable  securities,  60  tractors  and  trailers,  an  850,000  barrel 
fuel  barge,  computers,  luxury  automobiles,  jewelry  and  weapons. 

Beginning  in  March  1993,  and  continuing  through  February  1994,  94  persons 
were  indicted  in  connection  with  1 1  major  schemes.  Collectively,  these  schemes  were 
responsible  for  the  theft  of  $210  million  in  Federal  excise  tax  revenues  and  $14  million 
in  state  excise  tax  revenues.  Among  those  indicted  were  persons  reputed  to  be  high 
ranking  members  of  organized  crime  elements. 

Our  enforcement  efforts  over  the  last  several  years  have  shown  that  motor  fuel 
evasion  is  a  nationwide  problem.  Motor  fuel  evasion  schemes  have  been  discovered 
in  every  region  of  the  country.  We  will  continue  with  our  aggressive  criminal 
enforcement  efforts  in  order  to  deter  organized  criminal  elements  from  expanding  their 
operations,  as  well  as  to  eradicate  local  and  regional  evasion  schemes. 

Increased  and  enhanced  cooperative  efforts  of  the  IRS,  Federal  Bureau  of 
Investigation,  the  Immigration  and  Naturalization  Service,  the  Department  of 
Transportation,  and  state  revenue  agencies,  along  with  local  and  state  police  have 
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significantly  contributed  to  the  success  of  our  criminal  enforcement  efforts.  In  addition, 
we  have  received  strong  support  and  encouragement  from  the  petroleum  industry. 
This  enhanced  spirit  of  cooperation  is  a  direct  result  of  the  Joint  Federal/State  Motor 
Fuel  Compliance  Project. 

Despite  the  success  of  our  criminal  enforcement  efforts,  IRS'  Criminal 
Investigation  function  urgently  requires  the  extension  of  "offset"  or  "churning"  authority 
if  it  is  to  continue  its  involvement  in  motor  fuel  excise  tax  investigations.  Churning  is 
the  ability  to  offset  expenses  incurred  in  an  undercover  operation  with  the  income 
eamed  during  such  an  operation.  This  authority  which  is  contained  in  section  7608(c) 
of  the  Internal  Revenue  Code  of  1986  expired  on  December  31,  1991.  It  is  extremely 
difficult  for  an  agency  to  conduct  large  undercover  operations  solely  through  the  use  of 
appropriated  funds.  Though  we  have  participated  in  highly  successful  undercover 
operations  over  the  past  several  years,  it  has  always  been  necessary  to  obtain  the 
assistance  of  other  law  enforcement  agencies.  This  makes  setting  up  these 
operations  significantly  more  difficult.  Churning  authority  allows  IRS  to  plan  major 
undercover  operations  over  the  long  term  in  an  efficient  and  fiscally  responsible 
manner.  Accordingly,  we  would  welcome  this  Subcommittee's  support  for  a 
permanent  expansion  of  churning  authority  for  IRS. 
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VI.       DYEING  OF  DIESEL  FUEL 

The  Omnibus  Reconciliation  Act  of  1993  moved  the  point  of  taxation  for  diesel 
fuel  from  the  wholesale  distributor  level  to  the  terminal  rack  and  increased  the  tax  rate 
from  20.1  cents  to  24.4  cents  per  gallon.  Data  from  the  initial  filings  of  Form  720 
indicate  that  this  change  has  had  a  positive  impact  on  compliance  and  revenues  as 
did  the  change  in  the  point  of  taxation  for  gasoline. 

In  addition,  this  legislation  provided  that  only  dyed  diesel  fuel  is  exempt  from 
tax  after  January  1,  1994,  and  dyed  fuel  may  not  be  used  on  the  highway.  The 
legislation  also  provided  a  penalty  against  users  who  know,  or  have  reason  to  know, 
that  they  used  dyed  (untaxed)  fuel  for  a  taxable  purpose.  The  penalty  is  the  greater  of 
$1000  (For  multiple  violations,  the  $1000  is  multiplied  by  the  number  of  cumulative 
violations)  or  $10  per  gallon  of  fuel  involved. 

IRS  is  responsible  for  enforcing  the  dyeing  requirement  and  for  checking 
regularly  to  ensure  that  terminal  operators  maintain  removal  systems  that  prevent 
undyed  fuel  from  being  removed  without  payment  of  tax;  that  any  fuel  removed  without 
payment  of  tax  is  dyed;  and  that  dyes  are  maintained  in  a  secure  location.  These 
responsibilities  are  unprecedented  in  IRS'  history  --  thus,  we  had  no  experience  or 
training  within  our  organization  on  how  to  implement  our  new  role. 

The  IRS  did  not  obtain  any  additional  funding  to  implement  the  OBRA  93 
changes.  Thus,  we  had  to  divert  monies  and  staffing  from  other  enforcement  activities 
to  begin  implementation.  In  FY  1994,  our  planned  activities  are  estimated  to  cost 
$11.43  million.  In  FY  1995,  we  expect  to  spend  about  $18  million;  which  is  a  slight 
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increase  over  FY  1994.  None  of  these  costs  is  being  reimbursed  by  FHwA.  While  we 
have  been  able  to  fund  our  FY  94  and  95  efforts  within  our  existing  funding, 
maintaining  an  effective  fuel-dyeing  enforcement  effort  in  FY  96  and  beyond  will 
require  funding  beyond  our  FY  95  level.  Without  additional  funding  to  meet  these 
needs,  the  diversion  of  any  additional  resources  from  other  enforcement  activities 
would  seriously  impact  our  compliance  efforts  with  respect  to  other  areas  of  taxation. 

Our  implementation  of  diesel  dyeing  is  in  three  phases.   Phase  I  involved 
educating  the  industry  through  outreach  and  visitations  to  every  terminal  in  the  U.S. 
This  phase  was  completed  during  FY  1994.  Phase  II,  which  was  initiated  in  1994, 
involves  a  massive  registration  process  for  qualified  terminals  and  ultimate  vendors; 
training  of  employees;  and  beginning  on-site/on-road  inspections.  Phase  III,  which  is 
scheduled  to  begin  in  FY  95,  plans  to  expand  our  examination  staffing  devoted  to 
enforcing  the  dyeing  provisions. 

These  new  responsibilities  require  on-site  inspections  of  terminal  operations  and 
retail  outlets  and  on-road  inspections  of  heavy  trucks  and  equipment.  This  raises 
workforce  safety  issues,  as  well  as  environmental  issues.  For  example,  employees 
require  special  training,  uniforms  and  safety  equipment  since  they  will  be  taking 
samples  of  inflammable  materials  ~  fuels,  dyes,  and  reagent  chemicals.  In  addition, 
IRS  must  provide  for  testing  of  samples  and  for  safe  disposal  methods  for  fuel 
samples  and  chemicals. 
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We  solicited  assistance  from  Canada,  industry  terminai  locations,  and  industry 
organizations  in  implementing  IRS'  dyeing  enforcement  program.  The  safety  issues 
surrounding  enforcement  of  the  fuel-dyeing  provisions  have  been  a  priority  for  the 
Service  in  the  development  of  our  implementation  plans.  We  v^^orked  with  OSHA  and 
EPA,  as  well  as  with  the  National  Treasury  Employees  Union,  to  address  these  issues. 
A  partnership  diesel-dyeing  oversight  council  was  fomned  with  NTEU  to  ensure 
ongoing  dialogue  and  representation  of  employee  concerns.    In  addition,  we  are 
worl<ing  jointly  with  the  FHwA  and  several  states  whereby  the  states  would  assist  IRS 
by  conducting  highway  on-road  enforcement  activities.  On-road  inspection  is  an  area 
in  which  states  have  extensive  experience.   However,  very  few  states  tax  diesel  fuel  at 
the  terminal  rack;  and,  therefore,  most  states  do  not  inspect  temiinal  racks. 

OBRA  93  established  an  expedited  20-day  time  frame  for  IRS  to  process  and 
refund  diesel  fuel  claims.  Where  the  20-day  time  frame  is  not  met,  IRS  must  pay 
interest  on  the  refunded  amount.  In  addition,  separate  claims  now  have  to  be  filed  for 
refunds  of  gasoline  taxes.  Gasoline  tax  refund  claims  generally  have  a  45-day  time 
frame  for  processing  before  interest  must  be  paid. 

Prompt  payment  is  a  desirable  customer  service  goal,  but,  for  an  agency  such 
as  the  IRS,  it  can  present  problems  from  a  law  enforcement  standpoint.  Both  types  of 
motor  fuels  excise  tax  claims  provide  a  vehicle  for  unscrupulous  taxpayers  and 
preparers  and  criminal  elements  to  defraud  the  tax  system  by  filing  fraudulent  refund 
claims.  Thus,  we  will  balance  our  efforts  to  issue  refunds  promptly  with  the  need  to 
protect  the  government's  revenues.  In  some  instances,  we  may  choose  to  delay 
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questionable  claims  while  they  are  carefully  scrutinized  and  pay  interest  rather  than 
risk  allowing  fraudulent  motor  fuels  refund  claims  to  be  accepted. 

All  of  our  partners  in  tax  administration  need  to  recognize  that  fraud  reduction  is 
a  joint  responsibility.  We  must  also  recognize  that  fraud  detection  may  necessitate  the 
slowing  down  of  the  refund  process.   Mr.  Chairman,  we  need  your  understanding,  as 
well  as  that  of  your  colleagues,  that  a  further  streamlining  of  the  refund  process  wi*h 
respect  to  motor  fuels  excise  tax  claims  would  seriously  jeopardize  our  efforts  to 
detect  and  prevent  refund  fraud. 

As  with  any  new  legislation,  there  are  concems  being  raised  by  industry  groups 
about  its  impact  on  groups  of  taxpayers.  To  the  extent  possible,  we  will  address  these 
concems  through  the  regulatory  process  as  long  as  solutions  are  not  contradictory  to 
the  legislative  intent  and  do  not  jeopardize  our  enforcement  activities.   For  example, 
one  concem  that  has  been  raised  involves  the  definition  of  fuel  additives  and  the 
taxing  policies  on  such  additives.  Recognizing  the  potential  difficulties  presented  due 
to  the  mixing  of  kerosene  and  other  additives,  we  have  established  a  task  force  to  fully 
explore  the  issues  and  options  available. 
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VII.      CONCLUSION 

In  conclusion,  I  would  like  to  say  that  administration  of  motor  fuels  excise  taxes 
has  taken  on  an  increasing  significance  in  IRS'  overall  efforts  to  improve  compliance. 
Our  results  to  date  reflect  this  increased  emphasis.  I  want  to  thank  the  FHwA,  the 
states,  the  petroleum  industry,  user  group  representatives,  and  this  Subcommittee  for 
their  continued  interest  and  support  for  our  activities  to  improve  compliance  with  the 
motor  fuel  excise  tax  statutes.  Despite  the  success  that  our  working  partnerships 
have  achieved,  we  know  that  much  remains  to  be  done  and  we  look  fonward  to 
meeting  the  challenge. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  We  would  appreciate  any 
suggestions  for  improvements  that  you  or  your  colleagues  may  wish  to  offer,  and  my 
colleagues  and  I  would  be  happy  to  answer  any  questions  you  or  other  Subcommittee 
members  may  have. 
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Good  morning,  Mr.  Chairman.  My  name  is  R.  Timothy  Columbus,  and  I  am  a  partner 
in  the  Washington  D.C.  law  firm  of  Collier,  Shannon,  Rill  &  Scott.  I  am  here  today  on  behalf 
of  our  client,  the  Society  of  Independent  Gasoline  Marketers  of  America  ("SIGMA"),  to  testify 
on  the  shortfall  in  Highway  Trust  Fund  collections  due  to  fuel  tax  evasion,  and  on  the  efforts  by 
the  Department  of  Transportation  ("DOT"),  the  Internal  Revenue  Service  ("IRS"),  states,  and 
industry  to  prevent  such  losses. 

SIGMA  is  a  national  trade  association  comprised  of  approximately  250  independent 
marketers  and  chain  retailers  of  motor  fuels.  SIGMA  members  market  motor  fuels  in  all 
50  states,  plus  the  District  of  Columbia  and  Puerto  Rico.  In  1993,  SIGMA  members  accounted 
for  an  estimated  18  percent  of  all  motor  fuels  sold  at  retail.  In  1993,  SIGMA  members  sold 
approximately  19.4  billion  gallons  of  gasoline  and  six  billion  gallons  of  diesel  fuel.  Some 
SIGMA  members  are  throughputters  or  terminal  operators  who  will  register  as  "position  holders," 
which,  under  the  Omnibus  Budget  Reconciliation  Act  of  1993  (the  "1993  Act")  and  the  Revenue 
Reconciliation  Act  of  1990  (the  "1990  Act")  are  generally  liable  for  the  federal  excise  tax  on 
gasoline  at  the  time  gasoline  or  diesel  fiiel  destined  for  a  taxable  use  is  removed  from  a  terminal 
and  delivered  into  a  tank  truck.  Many  SIGMA  members  also  qualify  as  "registered  ultimate 
vendors"  under  the  1993  Act  to  sell  undyed  diesel  fuel  tax-free  to  farmers  and  state  and  local 
governments. 

SIGMA  fully  supported  the  changes  made  in  the  1993  Act  and  the  1990  Act  in  the  belief 
that  these  changes  would  reduce  evasion  and  allow  honest  businessmen  to  compete  on  a  level 
playing  field.  The  legislation:  (1)  moved  the  point  of  collection  of  the  federal  excise  tax  on 
gasoline  and  diesel  fuel  to  such  fuels'  removal  from  the  terminal;  and  (2)  imposed  the  tax  on  the 


79 

person  identified  on  the  books  of  the  terminal  operator  as  holding  the  inventory  position.  In 
addition,  the  1993  Act  required  that  diesel  fuel  that  was  not  taxed  upon  removal  at  the  terminal 
be  dyed  so  that  it  could  be  visually  identified  as  untaxed  fuel  if  it  were  found  in  a  taxable  use. 
Finally,  the  1993  Act  allowed  marketers  that  purchased  clear  diesel  fuel,  tax  paid,  to  register  as 
"ultimate  vendors"  of  diesel  fuel  to  farmers  and  state  and  local  governments,  sell  the  undyed  fuel 
to  those  customers  at  a  price  that  did  not  include  the  tax,  and  obtain  a  refund  of  the  tax.  This 
structure  avoided  burdening  farmers  and  state  and  local  governments  with  the  refund  process. 

SIGMA  believes  these  changes  have  had  a  constructive  and  substantial  impact  on  motor 
fuels  tax  evasion.  SIGMA  members  that  operate  in  markets  where  they  believed  that  untaxed 
gasoline  and  diesel  fuel  were  sold  for  taxable  uses  report  that  market  conditions  have  improved 
in  these  areas  due  to  a  reduction  in  such  cheating.  SIGMA  believes  that  these  improvements  are 
due  to  the  structural  changes  imposed  by  the  1993  Act  and  the  1990  Act,  the  enforcement  efforts 
of  the  Internal  Revenue  Service  and  the  Department  of  Justice,  and  the  work  of  the  Federal 
Highway  Administration's  Joint  Federal/State  Motor  Fuel  Tax  Compliance  Project. 

Having  said  this,  however,  SIGMA  is  compelled  to  express  its  frustration  and 
disappointment  that  the  Internal  Revenue  Service  has,  as  of  this  date,  failed  to  implement  the 
additional  steps,  recommended  by  the  industry,  which  would  assure  its  collection  of  all  the  funds 
due  the  government  from  the  excise  taxes  on  motor  fuels.  Simply  stated,  the  industry  has  done 
its  part  to  solve  this  problem;  Congress  has  done,  to  a  substantial  extent  its  part  to  solve  this 
problem;  but  the  IRS,  in  SIGMA' s  view,  has  dallied. 

Recognizing  the  seriousness  of  the  tax  evasion  problem  and  the  limited  enforcement 
resources  available  to  the  IRS,  the  industry,  for  the  most  part,  has  advocated  the  structural 
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changes  to  the  motor  fuels  excise  tax  system.  SIGMA' s  members  supported,  at  significant  cost 
to  their  own  cash  flows,  these  structural  changes.  However,  SIGMA  and  other  industry 
representatives  also  have  consistently  advocated  administrative  changes  which  would  enable  the 
IRS  to  promptly  identify  tax  evasion  and  thereby  bring  its  limited  resources  to  bear  in  a  manner 
which  would  deter  such  activity  in  the  future.  Specifically,  SIGMA  has  advocated  IRS' 
development  and  implementation  of  an  electronic  data  transfer  system  which  would  match  taxable 
product  movements  with  tax  remittances  thereby  disclosing  evasion  in  real  time.  To  date,  this 
system  has  not  been  developed  or  implemented.  As  a  consequence,  legitimate  businesses  have 
borne  the  costs  of  enforcement  without  getting  the  benefit  which  the  implementation  of  the 
administrative  changes  would  create  for  them  and  the  government. 

SIGMA  has  been  advocating  a  modem,  effective  electronic  data  transfer  enforcement 
system  for  seven  years.  It  is  unfathomable  why,  after  all  these  years  and  in  an  Administration 
that  champions  the  creation  of  an  information  superhighway,  the  IRS  continues  to  focus  its 
enforcement  efforts  around  the  same  techniques  of  identification  and  audit  which  it  employed  in 
the  1950s.    It  is  just  not  right. 

All  of  the  data  which  the  IRS  would  need  is  available.  It  is,  to  an  overwhelming  extent, 
maintained  by  the  industry  in  computers.  Why  is  the  government  not  fulfilling  its  obligations 
to  itself  and  legitimate  businesses  by  availing  itself  of  this  information  and  stopping  this  crime? 

Additional  actions  remain  essential  to  reducing  and  eliminating  opportunities  for  evasion. 
Specifically,  these  measures  include  (1)  implementation  of  the  registration  verification  system; 
and  (2)  implementation  of  an  electronic  tracking  system  for  motor  fuels. 
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The  Service  must  implement  a  registration  verification  system.  In  its  regulations 
implementing  the  1990  Act,  throughputters  and  terminal  operators  are  liable  for  tax  if  their 
customers,  who  might  represent  that  they  are  registered,  turn  out  not  to  be  registered,  and  the 
terminal  operator  or  throughputter  failed  to  verify  their  registrations  through  procedures  adopted 
by  the  Secretary  of  the  Treasury.  A  verification  system  has  yet  to  be  implemented  to  allow 
throughputters  and  terminal  operations  to  verify  registration.  As  a  result,  an  opportunity  to  evade 
taxes  persists  through  the  use  of  fraudulently-obtained  registration  numbers.  By  the  time  the 
Service  is  able  to  determine  that  such  registrations  are  not  valid  and  that  the  taxes  have  not  been 
paid,  the  tax  cheaters  have  disappeared. 

To  combat  the  evasion  that  results  because  the  Service's  enforcement  efforts  are  not 
timely,  the  Service  must  implement  an  electronic  system  to  track  motor  fuels.  This  system  would 
allow  the  Service  to  identify  movements  of  fuel  on  a  real  time  basis  and  to  match  these 
movements  with  taxpayers  and  taxes  paid.  If  the  taxes  paid  by  a  particular  taxpayer  did  not 
match  the  taxes  due  from  the  taxpayer  (based  on  the  volume  of  motor  fiiel  on  which  tax  was  due 
as  reported  by  the  system),  the  immediate  recognition  of  discrepancies  by  such  a  system  would 
allow  a  timely  investigation  before  a  tax  cheater  has  pocketed  the  taxes  and  disappeared.  The 
Intermodal  Surface  Transportation  Efficiency  Act  specifically  authorized  the  funding  of  such  a 
system.  While  we  are  aware  that  the  IRS  is  "developing"  such  a  system,  it  does  not  appear  to 
have  been  given  the  appropriate  resources  or  priority.  We  ask  that  such  development  be 
accelerated  and  the  system  implemented  promptly. 

With  respect  to  diesel  fuel,  SIGMA  strongly  advocates:  (1)  collecting  the  federal  excise 
tax  on  undyed  kerosene  at  the  time  the  kerosene  is  removed  from  the  terminal;  and  (2)  greater 
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street-level  enforcement  of  the  dyeing  requirements  for  diesel  fuel.  These  measures  will  enhance 
the  IRS'  ability  to  enforce  the  1993  and  1990  Acts  and  result  in  greater  collections  for  the 
Highway  Trust  Fund. 

The  IRS  must  treat  kerosene  as  diesel  fuel  and  collect  the  tax  upon  removal  from  the 
terminal  or  require  that  the  kerosene  be  dyed.  The  1993  Act  defined  diesel  fuel  as  any  liquid 
suitable  for  use  as  a  fuel  in  a  diesel  powered  highway  vehicle.  Kerosene  satisfies  that  definition. 
Nevertheless,  the  Service  has  refused  to  treat  kerosene  as  diesel  fuel,  despite  specific  requests 
from  SIGMA  and  the  American  Petroleum  Institute  to  do  so.  As  a  result  of  this  policy,  no 
kerosene  is  taxed  until  it  is  either  blended  with  taxable  diesel  fiiel  or  delivered  into  the  fuel  tank 
of  a  highway  vehicle.   Nor  is  any  kerosene  dyed  if  it  is  destined  for  a  non-taxable  use. 

This  policy  provides  an  enormous  opportunity  for  evasion.  A  tax  cheater  can  simply 
purchase  kerosene  in  a  tank  truck  tax  free,  blend  it  with  diesel  fuel,  and  deliver  it  to  a  truck  stop 
without  paying  the  tax.  It  is  extremely  difficult  for  the  IRS  to  identify  untaxed  kerosene  used 
in  a  taxable  use  because  it  does  not  contain  the  dye  that  is  required  for  untaxed  diesel  fuel.  The 
Service  must  rely  entirely  on  paper  records  and  self-reporting  to  enforce  the  tax.  These  methods 
alone  have  not  proved  successful  in  stopping  evasion  in  the  past,  which  is  the  reason  the  system 
was  changed  to  allow  enforcement  through  visual  inspection  for  dye  in  fuel  used  in  a  taxable  use. 
The  only  way  to  combat  this  type  of  evasion  of  the  tax  on  kerosene  is  to  require  that  it  be  taxed 
or  dyed  at  the  terminal  rack  as  mandated  by  the  1 993  Act. 

Finally,  the  system  enacted  by  the  1993  Act  with  respect  to  the  dying  of  diesel  fuel 
destined  for  a  non-taxable  use  is  only  as  effective  as  the  enforcement  effort  behind  it.  Early  and 
well  publicized  efforts  by  the  Service  and  state  officials  to  inspect  fuel  at  retail  outlets  and  in 
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truck  fuel  tanks  to  see  if  dyed  fuel  is  being  used  in  a  taxable  use  will  go  a  long  way  to  deterring 
evasion  under  the  new  system.  SIGMA  is  aware  of  only  one  such  effort,  in  North  Carolina,  and 
has  urged  the  Service  to  step  up  its  inspection  program. 

In  summary,  SIGN4A  urges  the  Subcommittee  to  recognize  the  following  facts:  (1)  the 
structural  changes  to  the  federal  excise  taxes  on  gasoline  and  diesel  fuel  have  resulted  in  progress 
towards  the  achievement  of  our  common  goal  to  eliminate  evasion  of  these  taxes;  (2)  there  is 
more  that  can  and  must  be  done,  le^,  the  IRS  must  avail  itself  electronically  of  the  data  which 
is  available  and  thereby  enable  itself  to  identify  and  stop  evasion  promptly;  (3)  the  IRS  must 
require  that  kerosene  be  either  taxed  or  dyed  in  the  same  manner  as  No.  2  diesel  fuel;  and  (4) 
the  IRS  must  develop  a  system  which  responds  promptly  to  information  relating  to  evasion 
provided  by  legitimate  businesses. 

The  best  friend  the  Highway  Trust  Fund  and  the  IRS  have  in  the  fight  against  tax  evasion 
is  legitimate  business  people.  SIGMA's  members  and  other  industry  participants  have  done  their 
parts.  The  members  of  this  Subcommittee,  working  with  their  colleagues  on  the  Ways  and  Means 
and  Appropriations  Committees,  should  insist  that  the  government's  enforcement  agency  does  its 
part. 

I  would  be  happy  to  answer  any  questions  you  may  have. 
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Mr.  Chairman,  Members  of  the  Committee,  I  am  pleased  to  be  here  today  to  review 
the  role  of  the  Federal  Highway  Administration  (FHWA)  in  efforts  to  combat  the  nationwide 
problem  of  motor  fuel  tax  evasion. 

The  issue  of  fuel  tax  evasion  has  been  a  matter  of  serious  concern  for  the  FHWA  for 
several  years.    My  predecessors,  or  their  representatives,  have  come  before  this 
Subcommittee  in  prior  years  to  both  detail  the  extent  of  the  problem  and  to  report  on 
measures  taken  to  reduce  the  continuing  drain  on  the  Highway  Trust  Fund  (HTF)  due  to 
major  fuel  tax  evasion  fraud  schemes. 

In  the  past,  the  issue  of  evasion  has  been  focused  primarily  on  the  estimated  losses  to 
the  Federal  HTF  and  corresponding  losses  to  State  Highway  and  Transportation  Funds. 
Since  85  percent  of  HTF  revenue  is  derived  from  motor  fuel  taxes,  this  remains  my  primary 
concern.   However,  motor  fuel  tax  evasion  should  no  longer  be  thought  of  solely  as  a  Trust 
Fund  problem.   Currently,  6.8  cents  of  the  18.4  cent  gasoline  tax  and  the  24.4  cent  diesel 
tax  are  specifically  dedicated  to  deficit  reduction.   This  is  a  contribution  of  over  $9  billion 
annually  to  deficit  reduction.   The  importance  of  protecting  the  integrity  of  the  motor  fuel  tax 
compliance  system  is,  therefore,  critical  not  only  to  our  continuing  efforts  to  improve  and 
maintain  our  national  surface  transportation  system  but  to  supporting  our  national  deficit 
reduction  strategy. 
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BACKGROUND 

Substantial  revenue  losses  caused  by  motor  fuel  tax  fraud  were  first  discovered  in  the 
New  York  metropolitan  area  in  the  mid-1980s.    Since  that  time,  fuel  tax  evasion  schemes 
have  spread  to  every  region  of  the  country.    Particularly  disturbing  is  the  clear  evidence  that 
many  of  them  are  masterminded  and  controlled  by  organized  crime. 

The  magnitude  of  the  problem  remains  a  matter  of  some  conjecture.    In  prior 
testimony  before  this  Subcommittee,  the  FHWA  stated  that  it  believed  that  the  current  level 
of  gasoline  tax  evasion  was  between  3  and  7  percent  of  gallons  consumed  and  the  level  of 
diesel  fuel  tax  evasion  between  15  and  25  percent  of  gallons  consumed.   The  FHWA  further 
stated  that  due  to  changes  in  the  Federal  law  on  gasoline  taxation,  we  were  convinced  that 
evasion  had  dropped  to  the  lower  end  of  the  range,  but  that  diesel  fuel  tax  evasion  was  a 
continuing  and  growing  problem. 

Our  view  of  the  current  situation  remains  that  gasoline  tax  evasion  has  been  curtailed 
due  to  legislative  and  regulatory  changes.    We  anticipate  that  the  changes  in  the  diesel  fuel 
taxation  procedures  and  the  requirement  for  dyeing  of  tax-exempt  diesel  fuel  enacted  in  the 
Omnibus  Budget  Reconciliation  Act  of  1993  will  have  a  major  impact  on  reducing  diesel  fuel 
tax  evasion  in  the  future.   At  this  time,  however,  we  believe  that  diesel  fuel  tax  evasion 
remains  at  the  high  end  of  the  range. 

Using  a  3  percent  evasion  rate  for  gasoline  and  a  20  percent  rate  for  diesel  combined 
with  the  higher  Federal  tax  rates  effective  October  1,  1993,  the  total  estimated  annual 
revenue  loss  from  Federal  fuel  tax  evasion  would  be  about  $1.6  billion  annually.   Because  of 
similarities  in  tax  rates  and  procedures,  it  is  likely  that  the  States,  in  the  aggregate,  also 
suffer  annual  losses  of  a  corresponding  amount.    Consequently,  combined  State  and  Federal 
losses  may  approach  $3  billion  per  year. 

The  significance  of  the  diesel  fuel  losses  should  not  be  underestimated.   A  quick 
comparison  of  gasoline  and  diesel  fuel  losses  will  show  why.   The  FHWA  statistics  show  an 
on-highway  consumption  of  107.5  billion  gallons  of  gasoline  in  1992.   Using  an  evasion  rate 
of  3  percent  equates  to  3.2  billion  gallons  and  a  resulting  tax  loss  of  $593  million  for 
gasoline.    On-highway  diesel  fuel  consumption  for  1992  was  20.2  billion  gallons,  less  than 
one-fourth  that  of  gasoline.    However,  an  evasion  figure  of  20  percent  equates  to  4  billion 
gallons.    When  combined  with  the  higher  diesel  tax  rate  of  24.4  cents  a  gallon  compared 
with  the  gasoline  rate  of  18.4  cents,  the  result  is  a  Federal  tax  loss  of  $988  million. 
Obviously,  congressional  concern  with  the  continuing  erosion  of  diesel  fuel  tax  revenue  is 
well  founded. 

Evasion  continues  to  be  a  problem.    However,  due  in  no  small  part  to  your  interest 
and  support,  legal  tools  and  financial  resources  are  now  in  place  and  are  being  used  to  wage 
an  increasingly  effective  campaign  against  motor  fuel  tax  fraud  on  both  the  Federal  and  State 
level.   The  program  we  have  implemented  is  just  beginning  to  show  the  results  of 


86 


coordinated,  adequately  funded  joint  Federal  and  State  enforcement  which  in  the  future 
should  have  a  substantial  impact  on  reducing  these  large  losses. 

Throughout  this  entire  effort,  the  FHWA  has  worked  in  concert  with  the  Internal 
Revenue  Service  (IRS),  the  Department  of  Justice  (DOJ),  the  Department  of  Transportation's 
(DOT)  Office  of  Inspector  General,  State  revenue  agencies,  the  Federation  of  Tax 
Administrators,  and  petroleum  industry  groups.    I  have  been  impressed  by  the  dedication, 
commitment  and  professionalism  all  participants  have  exhibited  in  this  long-term  effort  to 
build  a  framework  to  strengthen  and  increase  the  interagency  cooperation  necessary  to 
effectively  address  fuel  tax  compliance  issues.    I  wish  to  commend  them  for  their 
achievements. 

THE  .rOINT  FEDERAL/STATE  MOTOR  FUEL  TAX  COMPLIANCE  PRO.TECT 

The  centerpiece  of  our  efforts  to  reduce  fuel  tax  fraud  is  the  Joint  Federal/State  Motor 
Fuel  Tax  Compliance  Project,  referred  to  as  the  "Joint  Project."   The  Joint  Project  is 
directed  by  a  Steering  Committee  chaired  jointly  by  the  FHWA  and  IRS  and  composed  of 
representatives  of  State  revenue  agencies  with  the  Federation  of  Tax  Administrators  and 
petroleum  industry  and  user  groups  serving  as  resources  to  the  Project.    Funding  for  the 
Project  first  became  available  in  FY  1990  and  subsequent  DOT  appropriation  acts  of  FY 
1991  and  FY  1992  provided  additional  funding.   However,  it  was  the  funding  provided  in  the 
Intermodal  Surface  Transportation  Efficiency  Act  of  1991  (ISTEA)  which  allowed  the 
nationwide  expansion  of  the  program. 

I  am  pleased  to  say  that  as  of  1994,  all  of  the  48  continental  States  and  the  District  of 
Columbia  are  participating  in  the  Joint  Project  and  have  joined  one  or  more  of  the  9  regional 
task  forces  established  by  the  Steering  Committee.    (The  States  of  Alaska  and  Hawaii  have 
also  been  fully  briefed  on  the  Project  and  have  been  invited  to  join  one  of  the  Task  forces. 
Representatives  from  Alaska  have  attended  meetings  of  the  Northwest  Task  Force.)   A  State 
in  each  of  the  9  regions  serves  as  a  "lead  State"  and  is  responsible  for  coordinating  the 
administrative  matters  of  the  task  force.   The  9  task  forces  are  composed  of  State  Revenue 
and  IRS  personnel  from  both  civil  and  criminal  divisions  and  meet  regularly  to  share 
information  and  plan  joint  enforcement  and  compliance  actions. 

ISTEA  provides  $5  million  per  year  in  contract  authority  for  FYs  1992-1997  from  the 
HTF  for  the  Project.   The  FHWA  has  allocated  $3  million  annually  to  the  States  and 
$2  million  annually  to  the  IRS.   This  funding  is  historic  since  it  marks  the  first  time  HTF 
monies  have  been  extended  to  the  IRS  and  to  State  revenue  agencies  to  assist  in  motor  fuel 
tax  enforcement  efforts.   Many  costs  are  eligible  for  State  reimbursement  including 
personnel,  training,  travel,  and  equipment.   For  the  IRS,  the  $2  million  annual  funding 
allotment  from  the  FHWA  provides  a  sizeable  supplement  to  the  overall  motor  fuel  tax 
enforcement  effort,  but  it  does  not  come  close  to  reimbursing  costs  of  expanded  enforcement 
initiatives.    Of  the  $2  million,  $1.4  million  is  dedicated  to  additional  examination  staffmg  in 
IRS  district  offices  in  the  nine  lead  States.   The  FHWA  funding  covers  about  two-thirds  of 
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the  estimated  $2.2  million  for  the  28  additional  staff  years  in  16  IRS  district  offices.    (The 
additional  staff- years  are  provided  by  reassignment  of  staff  rather  than  by  new  hires.)  The 
remaining  $600,000  is  dedicated  to  criminal  investigation  and  used  for  case-related  travel, 
overtime,  equipment,  training,  data  processing,  and  certain  costs  associated  with  undercover 
operations. 

In  addition  to  the  annual  $5  million  in  HTF  revenue  authorized  in  ISTEA, 
$2.5  million  annually  was  authorized  from  the  general  fund.   To  date,  because  of  continuing 
budget  constraints,  the  Department  has  not  sought  appropriation  of  the  funds. 

In  addition  to  funding  for  State  revenue  agencies  and  the  IRS,  the  FHWA  entered  into 
a  contract  with  the  Federation  of  Tax  Administrators  to  develop  and  present  a  series  of  motor 
fuel  tax  training  seminars.    With  a  comprehensive  course  agenda  covering  audit  and  criminal 
investigation  and  State,  IRS,  and  DOJ  personnel  serving  as  instructors,  eight  seminars  were 
offered  from  July  1992  through  March  1993.   The  seminars  were  an  outstanding  success, 
with  over  600  registered  participants  including  State,  Federal,  and  local  agency  auditors, 
investigators,  and  prosecutors.    The  FHWA  has  allocated  $75,000  from  Office  of  Policy 
contract  research  funds  in  FY  1994  to  continue  the  training  effort  in  FYs  1994  and  1995. 

PRELIMINARY  JOINT  PRO.IECT  RESULTS 

Are  these  efforts  having  any  positive  impact  on  reducing  Federal  and  State  motor  fuel 
tax  evasion?   I  believe  the  answer  is  a  resounding  "YES." 

0   IRS  Criminal  Investigation  Division 

During  the  last  two  fiscal  years  (FYs  1992  and  1993)  some  of  the  largest  motor  fuel 
tax  evasion  schemes  have  been  indicted  and  prosecuted.   These  cases  are  the  culmination  of 
months  or  even  years  of  investigative  work.    Most  of  the  investigations  leading  to 
prosecution  in  FY  1992  were  supported  in  part  by  FHWA  funds  provided  to  the  IRS.   The 
increased  attention  generated  by  the  Joint  Project,  widespread  news  coverage  of  criminal 
cases  and  industry  support  have  sparked  a  dramatic  increase  in  the  IRS  criminal  investigation 
effort.   Over  100  investigations  were  initiated  by  the  IRS  during  each  of  FYs  1992  and  1993. 
Cases  are  currently  under  investigation  in  all  7  IRS  regions  and  in  27  of  the  63  IRS  districts. 
Within  the  last  year  alone.  Federal  fuel  tax  evasion  criminal  indictments  were  issued  against 
78  individuals  with  estimated  fuel  tax  losses  of  over  $200  million. 

o  IRS  Examination  Division 

As  a  direct  result  of  the  Joint  Project,  over  $43  million  in  Federal  motor  fuel  taxes 
have  been  assessed  in  the  IRS  district  offices  located  in  the  States  which  serve  as  lead  States 
for  each  of  the  nine  Task  Forces  established  under  the  project.   That  represents  more  than 
$35  million  for  the  HTF  that  would  otherwise  not  have  been  available  for  transportation 
projects.   Since  the  project  began  in  FY  1991,  the  IRS  has  assessed  nearly  $22  in  additional 
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fuel  taxes  per  dollar  spent  on  motor  fuel  tax  audits.   It  is  important  to  remember  that  the  data 
reported  by  the  IRS  under  the  Joint  Project  covers  only  a  portion  of  the  total  IRS  effort  in 
motor  fuel  tax  enforcement. 

0   State  Revenue  Agency  Results 

The  results  of  motor  fuel  enforcement  activities  of  the  States  are  also  impressive. 
Based  on  33  State  reports  for  the  period  September  1992-March  1993,  nearly  $45  million  in 
additional  State  fuel  tax  revenue  was  assessed,  with  an  average  of  about  $12  tax  assessed  per 
dollar  spent  conducting  audits  and  examinations.    Several  States  have  used  the  FHWA  grant 
money  for  staffing  new  or  expanded  criminal  investigation  efforts.     State  criminal 
indictments  and  enforcement  activity  are  expected  to  increase  in  the  future. 

0  Statistical  Information 

One  of  the  difficulties  in  effectively  addressing  the  fuel  tax  evasion  problem  has 
always  been  the  dearth  of  statistical  evidence  on  the  scope  and  extent  of  the  problem.   Now 
that  all  the  continental  States  and  the  District  of  Columbia  have  joined  one  of  the  nine  task 
forces  and  will  be  accumulating  statistics  on  the  extent  of  evasion,  the  costs  of  enforcement, 
and  the  allocation  of  enforcement  functions,  the  FHWA  expects  to  have  a  far  clearer  picture 
of  the  fuel  tax  evasion  problem  on  a  national  level  within  the  next  year.   Preliminary  results 
from  several  States  already  seem  to  show  the  impact  of  increased  enforcement.   The  State  of 
New  Jersey's  gallonage  information  is  a  case  in  point.   In  1990,  fuel  reports  showed 
gallonage  on  the  upswing.    However  when  organized  crime  became  involved  in  fuel  tax  that 
gallonage  dropped  drastically.   With  new  State  legislation  implemented  in  June  1992,  and 
joint  Federal/State  enforcement  actions,  the  gallonage  jumped  back  up.   In  1993  New 
Jersey's  fuel  tax  receipts  were  $30  million  greater  than  in  1992  and  as  of  April  1994,  the 
revenue  was  $15  million  ahead  of  1993.   While  perhaps  not  all  of  that  increase  can  be 
attributed  to  increased  enforcement,  New  Jersey  officials  believe  that  a  significant  percentage 
of  the  increase  is  directly  related  to  the  joint  Federal/State  investigations  and  prosecutions 
which  were  initiated  as  a  result  of  the  Joint  Project. 

For  the  4-month  period,  January  through  April  1994,  11  States  showed  double-digit 
percentage  increases  in  the  reported  use  of  special  fuels.   An  additional  six  States  showed 
double-digit  increases  for  the  first  three  months  of  the  year  compared  to  1993.   Because  of 
the  commingled  effects  of  increased  consumption  and  changes  in  tax  administration, 
however,  not  all  of  these  increases  can  be  attributed  to  improved  enforcement.   While  the 
trend  is  promising,  it  cannot  be  taken  as  an  absolute  indicator  of  the  effect  of  increased  fuel 
tax  compliance  activity  at  both  the  Federal  and  State  levels. 


0  Outlook 

Despite  the  impressive  results  from  both  the  IRS  and  the  States,  it  would  be 
premature  to  declare  victory  in  our  effort  to  eliminate  motor  fuel  tax  evasion.    In  most  areas 
of  the  country,  the  regional  task  forces  funded  by  the  FHWA  to  address  the  issue  were  only 
organized  within  the  past  year.    Cooperative  State  and  Federal  efforts  to  fight  motor  fuel  tax 
evasion  are  still  in  the  early  stages  of  development.    However,  real  progress  has  been  made 
by  both  the  IRS  and  the  States  as  shown  by  substantial  tax  assessments  resulting  from  audit 
and  examination  activities,  by  increased  numbers  of  indictments  and  convictions  for  criminal 
fraud,  by  the  increased  resources  and  better  trained  and  equipped  staff  dedicated  to  motor 
fuel  tax  enforcement,  and  by  the  increased  number  of  enforcement  agencies  participating  in 
the  overall  fuel  tax  compliance  effort. 

DIESEL  FUEL  DYEING 

Changes  in  the  Federal  law  and  regulations  sought  by  IRS  and  enacted  by  Congress  in 
the  late  1980s  and  early  1990s  were  successful  in  reducing  the  level  of  gasoline  tax  evasion. 
For  diesel  fuel,  on  the  other  hand,  evidence  from  current  investigations  and  testimony  from 
those  in  the  industry  suggested  a  continuing,  substantial,  and  a  growing  evasion  problem. 
The  magnitude  of  diesel  fuel  evasion  losses  fostered  support  for  additional  legislative  and 
regulatory  changes  in  diesel  fuel  collection  procedures.    The  Omnibus  Budget  Reconciliation 
Act  of  1993  included  several  provisions  to  strengthen  enforcement  of  diesel  fuel  taxes, 
including  moving  the  point  of  taxation  up  to  the  terminal  level,  consistent  with  gasoline,  and 
requiring  the  dyeing  of  any  diesel  removed  from  the  terminal  without  payment  of  the  tax. 

The  FHWA  believes  that  the  combination  of  taxing  diesel  fuel  at  the  terminal  and  the 
dyeing  of  diesel  fuel  destined  for  tax  exempt  uses  provides  the  basis  of  an  effective  national 
strategy  to  fight  diesel  fuel  tax  fraud.   The  IRS  has  diligently  pursued  a  three-phase  program 
to  implement  the  Congressional  mandate.   Phase  I,  now  completed,  consisted  of  information, 
education  and  outreach  programs  to  affected  industry  groups  and  included  IRS  visits  to  all 
1600  terminals.    Phase  II,  currently  underway,  is  the  beginning  of  enforcement  efforts  and 
consists  of  training  temporary  volunteers  within  IRS  ranks  to  do  fuel  inspections  at  terminals. 
Also  part  of  Phase  II  is  a  proposed  pilot  project  aimed  specifically  at  on-road  enforcement  by 
contracting  with  States  to  perform  the  actual  inspection  of  fuel  in  truck  supply  tanks.    Phase 
III  will  consist  of  permanent  positions  for  terminal  inspections  and  expanded  State 
partnerships  for  on-road  fuel  inspections. 

ON-ROAD  ENFORCEMENT  OF  DYED  DIESEL  FUEL 

The  FHWA  supports  the  IRS  plan  to  contract  with  States  to  do  the  primary  on-road 
•test  of  fuel  for  tax  enforcement  purposes.   While  intrinsic  governmental  functions  cannot  be 
contracted,  certain  technical  duties  such  as  fuel  sampling  could  be  performed  by  another 
party  on  behalf  of  the  Federal  Government.   While  the  IRS  has  experience  in  dealing  with 
terminal  operations,  it  has  virtually  no  experience  in  on-road  motor  carrier  enforcement. 
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It  is  practical  resource  management  for  the  IRS  to  put  its  primary  personnel  resources 
at  the  terminal  and  to  turn  to  the  States  to  perform  the  on-road  enforcement  segment  of  the 
diesel  dyeing  program.  Authorizing  the  States  to  perform  the  testing  for  the  IRS  also  fits  in 
well  with  State  efforts  to  increase  compliance  with  their  fuel  tax  laws.    Several  States  have 
already  enacted  legislation  which  "piggybacks"  on  the  Federal  diesel  fuel  dyeing  law.    More 
are  expected  to  do  so  next  year.   These  States  will  have  the  capability  of  taking  State 
enforcement  action  when  dyed  fuel  is  found  in  the  supply  tanks  of  on-highway  vehicles.   TTie 
combination  of  State  and  Federal  enforcement  actions  stemming  from  the  same  on-road 
inspection  not  only  offers  a  double  deterrent,  but  also  provides  the  most  efficient  use  of 
resources  for  both  the  States  and  Federal  Government.   It  serves  the  interests  of  the  States, 
IRS ,  and  the  motor  carrier  industry  to  have  the  fuel  inspection  function  performed  by  those 
entities  which  have  the  most  experience  in  on-road  enforcement  of  laws  and  regulations 
affecting  motor  carriers.    This  experience  lies  almost  exclusively  with  State  agencies. 

The  FHWA  believes  that  a  vigorous  on-road  enforcement  effort  is  a  necessary 
deterrent  to  the  use  of  dyed,  untaxed  fuel  by  motor  carriers.    The  FHWA  believes  that  the 
vast  majority  of  motor  carriers  are  individuals  of  honesty  and  integrity  and  have  no  desire  to 
evade  fuel  taxes  or  any  other  taxes.   However,  in  order  for  fuel  tax  evasion  to  be  lucrative, 
there  must  be  a  market  for  the  untaxed  product.    If  motor  carriers  and  drivers  know  that 
there  is  a  substantial  chance  that  fuel  will  be  tested  and,  if  found  to  have  dye,  that  a 
substantial  penalty  will  be  imposed,  they  will  take  pains  to  insure  that  only  a  tax-paid, 
undyed  product  is  used  in  their  vehicles.   The  FHWA,  in  cooperation  with  the  IRS  and  the 
EPA,  has  developed  a  brochure  specifically  targeted  at  the  motor  carrier  industry  describing 
the  new  dyed  fuel  laws.    It  is  being  distributed  to  motor  carriers  through  the  FHWA  Office 
of  Motor  Carriers  field  offices. 

If  a  motor  carrier  or  driver  innocently  receives  dyed  fuel  or  clear  fuel  from  which  dye 
has  been  removed,  that  carrier  or  driver  will  be  able  to  assist  enforcement  authorities  in 
locating  the  facility  from  which  the  fuel  was  pumped.   This  will  allow  appropriate 
enforcement  against  that  facility  and  any  facilities  up  the  distribution  chain.   The  veracity  of 
the  carrier's  or  driver's  claim  of  no  knowledge  that  the  fuel  was  dyed  is  best  handled  through 
the  court  system  as  are  all  other  alleged  violations  of  motor  carrier-related  laws  and 
regulations.   In  addition,  when  the  motor  carrier  industry  becomes  aware  that  certain  fuel 
facilities  engage  in  practices  which  may  subject  the  carrier  or  driver  to  substantial  penalties 
and  may  also  result  in  thousand  of  dollars  in  equipment  damage  caused  by  a  tampered  fuel 
product,  the  trucking  industry  itself  will  be  inclined  to  stop  patronizing  those  facihties.   This 
in  turn  will  assist  legitimate  businesses  which  have  suffered  greatly  from  the  actions  of  tax 
cheats  who  undercut  prices  by  using  the  "tax"  as  a  profit  margin. 

Given  the  seriousness  of  the  diesel  fuel  tax  evasion  problem,  the  FHWA  believes  that 
funding  must  be  directed  to  an  on-road  enforcement  program.   The  FHWA  and  IRS  are 
continuing  to  explore  funding  and  administrative  options  for  both  FYs  1995  and  1996. 
Assuming  that  funds  can  be  found,  one  of  the  options  would  be  to  funnel  funds  to  the  States 
through  the  Motor  Carrier  Safety  Assistance  Program  (MCSAP).   However,  at  this  point  it  is 
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unclear  whether  that  would  fit  the  needs  of  all  States,  since  the  fuel  tax  enforcement  agency 
may  not  be  the  designated  MCSAP  agency.    Other  options  would  be  for  IRS  and  the  FHWA 
to  use  the  Joint  Project  to  fund  on-road  enforcement  or  to  set  up  an  entirely  separate  program 
similar  to  the  Joint  Project.    Whatever  approach  is  used,  agreements  with  each  Sute  would 
be  required  by  each  agency  to  specify  the  inspection  and  enforcement  procedures  and 
responsibilities  of  all  Federal  and  State  parties. 

CONTINLTNG  CONCERNS 

The  FHWA  believes  that  HTF  monies  which  have  been  invested  in  State  revenue 
agencies  and  the  IRS  has  been  money  well  spent.    Further,  the  FHWA  is  gratified  to  see  the 
strong  working  relationship  that  has  been  forged  between  Federal  and  State  fuel  tax 
enforcement  agencies  as  a  result  of  the  FHWA  Joint  Project.    However,  certain  issues 
remain  to  be  addressed. 

0   Prosecutorial  and  Investigative  Resources 

The  growing  criminal  caseload  which  I  described  earlier  is  reflected  in  substantial 
increased  demand  for  criminal  investigation  and  prosecution  resources.    These  demands  are 
expected  to  increase  in  coming  years  as  current  investigations  produce  even  more  leads  and 
new  cases.    The  additional  examination  efforts,  particularly  in  the  IRS  districts  in  the  lead 
States,  and  cases  generated  from  activities  of  the  nine  regional  task  forces  will  further 
increase  demands.   The  DOT  Office  of  Inspector  General,  DOJ,  and  IRS  are  striving  to  meet 
these  needs  as  best  they  can  within  overall  budget  constraints.   The  DOT  Office  of  Inspector 
General  participation  in  the  fuel  tax  fraud  investigations  contributes  to  safeguarding  DOT 
interests  in  the  enforcement  of  Federal  motor  fuel  taxes,  since  the  tax  revenues  fund  a  major 
part  of  the  Department's  highway  and  public  transportation  programs. 

The  growing  caseload  at  the  DOJ  is  straining  resources  to  the  extent  that  some 
prosecutions  may  be  unable  to  continue  on  schedule.   Currently,  10  percent  of  the  Tax 
Division  resources  are  committed  to  motor  fuel  enforcement  cases,  and  this  figure  is 
increasing.    Motor  fuel  tax  fraud  cases  are  complex,  time  consuming  to  prepare,  and  involve 
lengthy  trials.   The  costs  of  staffing,  travel,  and  related  expenses  can  be  expected  to 
increase. 

0  New  evasion  schemes 

The  new  law  is  a  great  step  forward  in  improving  fuel  tax  compliance.   However,  it 
does  not  directly  address  an  area  which  the  FHWA  believes  will  become  the  next  major  fuel 
tax  fraud  scam  -  blending  or  "cocktailing."   The  blending  of  taxed  and  untaxed  products  has 
both  tax  and  environmental  implications  since  much  of  the  product  used  in  fraudulent 
blending  can  be  expected  to  be  environmentally  undesirable  waste  products.    Not  only  does 
cocktailed  fuel  affect  air  quality,  but  the  implications  of  tainted  fuel  in  motor  vehicle  engines 
will  be  very  costly  to  consumers.   Most  of  this  blending  can  be  expected  to  occur  after  fuel 
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Thank  you,  Mr.  Chairman.   My  name  is  Charles  Lovorn.   I  am 
Group  Vice  President,  Marketing,  for  Ashland  Petroleum  Company,  a 
division  of  Ashland  Oil,  Inc.   I  am  appearing  as  a  witness  for 
the  American  Petroleum  Institute.   API  represents  approximately 
300  member  companies  involved  in  the  exploration  for  and 
production,  refining,  transportation,  and  marketing  of  petroleum 
and  petroleum  products . 

We  want  to  commend  the  committee  for  holding  these  hearings 
to  review  the  effectiveness  of  current  motor  fuel  tax  enforcement 
programs  and  to  assess  the  need  for  additional  controls.   This  is 
an  issue  that  has  been  of  major  concern  to  the  refining  and 
marketing  sectors  of  our  industry  for  a  number  of  years.   API 
members  are  significantly  affected  by  the  changes  that  Congress 
elects  to  make  to  the  motor  fuel  tax  laws  --as  taxpayers,  as 
participants  in  the  motor  fuel  markets,  and  as  citizens. 

The  members  of  the  API,  as  well  as  those  of  the  other 
associations  represented  today,  have  worked  diligently  with  the 
Congress  and  federal  and  state  agencies  to  clean  up  this  problem. 
We  believe  that  some  progress  has  been  made  through  changes  in 
the  laws  --  not  without  considerable  cost  to  the  industry,  I 
might  add  --  but,  we  believe  more  needs  to  be  done  on  the 
enforcement  side. 

Your  letter  of  invitation  listed  a  number  of  questions  to  be 
addressed.   API  does  not  have  information  regarding  all  of  them, 
but  there  are  several  we  would  like  to  address  specifically. 

#1.   What  effect  has  the  1993  Omnibus  Budget  Reconciliation 
Act's  changes,  requiring  the  diesel  tax  collection 
point  at  the  terminal  and  dyeing  non-taxable  diesel 
fuel,  had  on  fuel  tax  collections,  reporting,  and 
methods  of  evasion?  What  potential  problems  or 
limitations  do  you  see  involved  with  the  requirement  of 
dyeing  diesel  fuel? 

I  testified  for  API  before  this  committee  two  years  ago  on 
this  same  topic.   At  that  time  I  reported  to  you  our  concern  that 
diesel  tax  evasion  was  a  growing  problem  that  should  be  addressed 
quickly.   About  a  year  later.  Congress  did  take  action  on  diesel 
tax  evasion.   In  OBRA  1993,  two  major  changes  were  made  in  the 
diesel  tax  law.   First,  the  point  of  collection  for  the  tax  was 
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moved  upstream  from  the  wholesale  distributor  level  to  the 
terminal,  consistent  with  the  imposition  of  the  gasoline  tax. 
Second,  to  aid  in  enforcement.  Congress  imposed  a  requirement 
that  any  diesel  fuel  withdrawn  untaxed  from  a  terminal  must  be 
dyed.   The  new  law  was  effective  January  1,  1994,  so  it  has  only 
been  in  effect  about  seven  months.   While  the  industry  was 
required  to  comply  with  the  dyeing  requirement  beginning  January 
1,  the  enforcement  effort  from  the  government's  side  has 
developed  more  slowly.   We  understand  that  the  IRS  is  still 
developing  its  testing  protocols  for  color  and  concentration  of 
dye  and  is  still  training  field  inspectors.   Because  the  law  has 
only  been  in  effect  some  seven  months,  and  because  the 
enforcement  effort  is  just  getting  underway,  it  is  still  too 
early  to  evaluate  the  effectiveness  of  the  law  changes. 

I  would  like  to  address  several  industry  concerns  regarding 
implementation  of  the  new  law  and  enforcement  program.   First, 
the  question  of  the  tax  treatment  of  kerosene  (kerosine),  which 
has  not  yet  been  finalized  by  the  IRS. 

The  proposed  and  temporary  regulations,  which  are  still  in 
effect,  provide  that  kerosene  is  not  treated  as  diesel  fuel.   The 
regulations  do  not,  however,  define  "kerosene,"  nor  do  they  make 
clear  how  kerosene  is  to  be  treated.   This  has  led  to  a  great 
deal  of  confusion  in  the  industry,  and  concern  as  to  what 
procedures  are  to  be  followed.   It  has  also  created  a  potentially 
very  large  loophole  for  evading  the  tax. 

Kerosene,  as  used  in  commerce  and  as  regulated  by  state 
governments,  generally  must  meet  the  requirements  of  ASTM  D  369  9, 
Standard  Specification  for  Kerosine.   These  requirements  include 
flash  point,  distillation  requirements,  viscosity,  total  sulfur 
content,  mercaptan  sulfur  content,  copper  corrosion  rating, 
freezing  point,  color,  and  burning  quality.   Other  fuels  such  as 
No.  1  fuel  oil  (No.  1  furnace  or  heating  oil).  No.  1  diesel  fuel, 
and  Jet  A  Jet  Fuel,  may  all  be  formulated  to  satisfy  all  the 
requirements  for  kerosene  as  well  as  the  requirements  specific  to 
these  fuels.   Properties  specific  to  commercial  kerosene  do  not 
necessarily  result  simply  by  producing  a  fuel  to  one  of  these 
other  product  specifications. 

However,  many  refiners  produce  a  multipurpose  No.  1  fuel 
which  is  refined  to  meet  requirements  for  one  or  more  of  the  fuel 
types  listed  above  by  carefully  controlling  all  the  applicable 
properties  of  the  fuel.   This  may  be  done  by  the  judicious  choice 
of  more  restrictive  specification  limits  for  these  other  fuels, 
along  with  the  requirements  specific  to  kerosene. 

Most  of  the  kerosene/No. 1  fuel  produced  in  the  U.S.  is  used 
either  for  heating  or  as  Aviation  Jet  Fuel,  except  in  the  winter 
months  of  December,  January,  and  February,  when  kerosene/No. 1 
fuel/diesel  fuel  meeting  No.l  diesel  fuel  specifications  is  used 
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for  cloud  point  control  in  No . 2  diesel  fuel.   In  order  to  lower 
the  cloud  point  for  No.2-D  to  acceptable  levels,  it  is  not 
uncommon  to  have  winter  blends  ranging  from  30-70  percent  volume 
No.l-D  throughout  the  United  States. 

Given  the  dual  use  nature  of  kerosene,  and  the  ability  to 
blend  a  multipurpose  No . 1  fuel,  the  tax  treatment  of  kerosene 
poses  unique  and  complex  issues.   None  of  the  possible  solutions 
is  without  problems.   However,  after  much  deliberation,  the  API 
has  recommended  that  the  IRS  adopt  the  ASTM  D  36  9  9  specifications 
as  the  definition  of  "kerosene, "  and  that  kerosene  be  treated  as 
diesel  fuel  for  purposes  of  the  diesel  tax,  thereby  making  it 
subject  to  the  diesel  "tax  or  dye"  rules.   This  solution  tightens 
what  is  otherwise  potentially  a  large  loophole  in  the  tax.   We 
have  further  recommended  that  the  burden  placed  on  certain  end 
users  by  this  proposal  could  be  ameliorated  by  revisions  to  the 
refund  procedures.   This  issue  needs  to  be  resolved  soon.   It  is 
already  the  middle  of  August  and  it  will  become  critical  again  as 
we  head  into  the  winter  driving  and  heating  season. 

Another  issue  of  concern  is  the  dye  concentration 
requirement .   API ' s  members  were  pleased  that  the  IRS  and  the 
Environmental  Protection  Agency  adopted  industry's  recommendation 
to  require  red  dye  for  all  untaxed  fuel  --  both  high  and  low 
sulfur.   However,  we  remain  concerned  about  the  high  dye 
concentration  level  required  by  the  IRS  final  regulations. 

The  final  regulations  provide  that  after  October  1,  1994, 
all  untaxed  diesel  must  contain  the  dye  Solvent  Red  164  at  a 
concentration  spectrally  ecjuivalent  to  3.9  pounds  per  thousand 
barrels  of  the  solid  dye  standard  Solvent  Red  26.   (This  equates 
to  5.6  pounds  of  active  ingredient.)   This  is  equivalent  to  the 
red  dye  concentration  currently  required  by  IRS  for  tax-exempt 
low-sulfur  diesel  fuel.   Currently,  the  red  dye  for  low  sulfur 
diesel  is  injected  at  the  terminal  rack.   Under  the  final 
regulation,  the  red  dye  will  be  injected  at  the  refinery  for  high 
sulfur  diesel.   Transportation  of  the  dyed  product  from  the 
refinery  exacerbates  industry  concerns  over  the  dye  concentration 
level . 

The  industry  is  concerned  that  the  3.9  pounds  solid  dye 
requirement  is  a  dye  level  with  which  there  has  been  limited  and 
only  short  term  experience.   Our  specific  concerns  include:   the 
interference  of  the  dye  with  product  quality  tests  used  to 
determine  product  contamination  with  solids,  water  and  unstable 
constituents;  the  potential  for  contamination  in  fuel 
distribution  systems  of  products  for  which  dye  is  prohibited, 
such  as  aviation  turbine  fuels;  and,  possible  deleterious  effects 
on  long  term  performance  of  end  use  equipment . 

For  these  reasons,  industry  has  recommended  choosing  a  dye 
concentration  of  3  pounds  per  thousand  barrels  of  active 
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ingredient.   We  have  tested  this  concentration  at  up  to  five 
dilution  levels  in  a  variety  of  base  fuels  and  we  believe  that 
this  concentration  is  adequate  to  satisfy  the  IRS ' s  concerns 
regarding  dilution. 

#2 .   What  is  the  status  of  the  development  of  the 

computerized  registration  validation  system,  for  IRS 
Form  637,  that  will  allow  taxpayers  to  determine  a 
buyer's  eligibility  to  purchase  fuel  on  a  tax-  free 
basis?   Do  your  members  have  access  to  this  system? 

This  system  has  been  on  the  IRS  drawing  board  for  over  four 
years.   I  reported  to  this  committee  in  May  of  1992  that  the 
Service  had  advised  us  they  would  have  the  system  operational  for 
use  by  IRS  District  Offices  within  a  few  months,  and  that  it 
would  not  be  available  to  taxpayers  until  the  beginning  of  1993. 
We  still  do  not  have  access  to  a  computerized  registration 
validation  system. 

Some  of  our  members  have  recently  been  advised  that  the 
system  will  be  ready  "within  the  next  few  months"  for  taxpayers 
to  begin  feeding  information  in  regarding  all  of  their  trading 
partners.   They  were  also  told,  however,  that  initial 
participation  in  the  system  would  be  voluntary  because  a  Revenue 
Procedure  instituting  the  program  has  not  yet  been  developed. 

It  is  very  disappointing  that  four  years  have  been  spent 
developing  a  system  and  then  when  it  is  operational, 
participation  will  not  be  mandatory.   Clearly,  only  honest 
taxpayers  will  voluntarily  use  the  system.   As  we  have  stated 
repeatedly,  we  need  such  a  system  if  taxpayers  are  to  properly 
comply  with  the  law,  and  if  we  are  to  eliminate  misuse  of  637 
numbers  by  persons  intending  to  evade  the  tax . 

3 .    What  progress  has  been  made  in  the  development  of  a 

transactional  data  base  to  facilitate  the  tracking  of 
fuel  movements? 

The  IRS  has  an  ongoing  project  called  the  Excise  Tax  Fuel 
Information  Reporting  System  (ExFIRS)  whose  long  range  purpose  is 
to  develop  a  transactional  data  base  to  facilitate  fuel  tax 
reporting.  Several  of  API's  member  companies  have  devoted 
considerable  staff  time  to  participating  in  this  developmental 
project,  and  API's  Excise  Tax  Committee  is  in  the  process  of 
responding  to  a  series  of  IRS  questions  regarding  the  basic 
concept  for  the  ExFIRS  project.   Our  sense,  from  the  pace  of  the 
development,  however,  is  that  we  are  still  several  years  away 
from  seeing  any  such  program  operational. 

#4.   What  efforts  have  been  made  to  establish  uniform 
State  fuel  tax  reporting  standards? 
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The  state  motor  fuel  tax  administrators,  working  through  the 
Federation  of  Tax  Administrators  Motor  Fuel  Tax  Uniformity 
Committee,  have  made  considerable  progress  in  the  last  two  years 
in  developing  uniform  report  forms  and  reporting  standards.   We 
are  proud  of  the  participation  of  our  members  in  this  effort. 
API  member  companies  have  representation  on  all  of  the  major  task 
forces  of  the  Uniformity  Committee.   While  the  committee  has 
achieved  a  great  deal,  more  remains  to  be  done  and  its  work  is 
ongoing.  One  of  the  major  hurdles  to  true  uniformity  continues  to 
be  getting  the  individual  states  to  accept  the  forms  and 
reporting  standards  once  the  committee  has  developed  them  and  the 
FTA  as  an  association  has  adopted  them. 

#5.   How  effective  are  Federal  and  State  roadside  enforce- 
ment efforts  to  check  for  vehicles  illegally  using 
non-taxable  diesel  fuels?   Are  greater  efforts  needed, 
perhaps  through  the  Motor  Carrier  Safety  Assistance 
Program,  to  check  on  illegal  use  of  non-taxable  diesel 
fuels? 

Are  states  devoting  adecjuate  resources  to  carry  out 
enforcement  and  auditing  efforts  that  will  make  sig- 
nificant contributions  to  the  elimination  of  fuel  tax 
evasion? 

We  do  not  have  sufficient  direct  experience  to  speak  to  the 
effectiveness  of  Federal  and  State  roadside  enforcement  efforts. 
However,  we  would  like  to  comment  in  general  on  the  need  for 
improved  enforcement.   Over  the  last  eight  years.  Congress  has 
twice  enacted  major  changes  in  the  gasoline  tax  law  and  this  past 
year  completely  rewrote  the  diesel  tax  law.   All  of  these 
revisions  have  forced  major  changes  in  the  way  the  petroleum 
industry  does  business  and  imposed  costly  additional  compliance 
burdens  on  the  industry  --  the  most  recent  being  the  diesel  tax 
dyeing  requirements . 

We  have  accepted  these  costly  changes  in  the  hope  that  they 
would  eliminate  tax  evasion.   But,  none  of  this  will  work  without 
a  vigorous  continuous  enforcement  effort.   And  we  are  concerned 
that  the  IRS  will  not  put  adequate  resources  in  the  field  to 
monitor  diesel  tax  compliance.   It  is  our  understanding  that  the 
IRS  intends  to  focus  its  efforts  on  terminal  compliance  and  to 
leave  roadside  enforcement  efforts  principally  to  the  states. 
The  diesel  dyeing  requirements  will  only  deter  evasion  if  a 
potential  cheater  believes  he  is  at  risk  of  being  caught.   And 
that  requires  a  pervasive  roadside  monitoring  system,  not  a  hit 
or  miss  system  with  some  areas  being  monitored  aggressively  and 
other  areas  neglected.   Without  a  strong  federal  program,  it  is 
difficult  to  see  how  effective  enforcement  will  be  accomplished. 

We  have  been  encouraged  by  the  work  of  the  federal-state 
cooperative  criminal  investigation  task  forces  supported  by  the 


Federal  Highway  Administration  with  ISTEA-authorized  funding  and 
certainly  encourage  Congress  to  continue  funding  that  effort. 
Furthermore,  we  would  urge  your  committee  to  examine  whether  the 
IRS  needs  additional  funds  to  provide  a  truly  comprehensive 
enforcement  effort. 

Finally,  API's  members  do  not  believe  that  major  additional 
changes  in  the  tax  laws  are  needed  at  this  time.  The  industry  is 
still  trying  to  adjust  to  the  latest  revisions  in  the  diesel  tax. 
And,  we  are  waiting  for  additional  regulations  that  will  complete 
the  transition  to  the  new  system.  What  is  needed  now  is  a  period 
of  stability  in  the  law  coupled  with  vigorous  enforcement  to  give 
everyone  a  chance  to  evaluate  whether  the  legislative  and 
regulatory  changes  are  working. 

Thank  you  for  the  opportunity  to  testify.   I  will  be  happy 
to  answer  any  questions. 


99 


,e^f»N«4^, 


4s  At40 


Prepared  Remarks  of 

Wm.  Patrick  Marchbanks 

on  behalf  of  NATSO,  Inc. 

before  the 

House  Committee  on  Public  Works  and  Transportation 

Subcommittee  on  Investigations  and  Oversight 

August  10,  1994 


100 


Mr.  Chairman  and  Subcommittee  members.  I  appreciate  the  opportunity  to  be 
here  today  to  present  the  testimony  of  NATSO,  the  national  trade  association 
representing  America's  travel  plazas  and  truckstops. 

My  name  is  Pat  Marchbanks,  and  I  am  Chairman  of  Bruce's  Truck  Stops,  Inc.  of 
Bakersfield,  California.   Like  many  NATSO  members,  my  business  is  a  family  one, 
founded  by  my  father  in  1956  to  serve  the  needs  of  the  professional  driver  and  the 
traveling  public.  Today,  we  operate  three  truckstops  in  California  and  one  in  Tulsa, 
Oklahoma. 

I  want  to  begin  by  commending  you,  Mr.  Chairman,  for  holding  today's  hearing. 
According  to  estimates  from  the  Federal  Highway  Administration,  federal  and  state 
governments  lose  over  $2  billion  in  revenue  annually  to  the  fuel  crooks.   It  is  clear  that 
this  is  a  problem  that  affects  all  Americans  who  must  battle  traffic  congestion,  inferior 
roads  and  unsafe  bridges.   I  know  this  Subcommittee  is  all  too  familiar  with  the 
pressing  infrastructure  needs  that  face  this  country,  and  certainly  if  we  were  able  to 
recapture  at  least  part  of  this  $2  billion  it  would  help  meet  those  needs. 

For  the  truckstop  operator,  however,  fuel  tax  evasion  is  a  problem  that 
threatens  the  very  existence  of  our  businesses.   It  doesn't  take  a  PhD  in  economics  to 
realize  the  disruption  which  can  occur  in  the  marketplace  when  the  fuel  tax  crook 
places  his  product  for  retail  sale  at  a  price  lower  than  the  acquisition  costs  of  a 
legitimate  operator. 

And  it's  not  just  the  guy  across  the  street  with  whom  we  have  to  be  concerned. 
In  this  business,  our  sphere  of  competition  is  unusually  large.  When  you  consider  that 
your  typical  commercial  truck  has  capacity  to  hold  300  gallons  of  diesel,  which 
enables  him  to  travel  over  1 ,800  miles  between  fueling  stops,  you'll  understand  how 
just  one  fuel  tax  crook  can  dramatically  impact  the  operations  of  hundreds  of 
legitimate  operators. 
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Perhaps  you  can  see  why  NATSO  has  identified  the  elimination  of  fuel  tax 
evasion  as  our  number  one  legislative  priority  over  the  last  several  years.   This  isn't 
just  an  issue  of  lost  tax  revenue;  it  is  also  an  issue  of  competitive  equity. 

Today,  I  am  pleased  to  be  able  to  report  that  we  are  making  significant 
progress  in  the  fuel  tax  evasion  war.   Certainly,  we  have  come  a  long  way  since  this 
Subcommittee  first  held  a  hearing  on  this  subject  in  1989.   Much  of  the  credit  for  the 
recent  successes  can  be  attributed  to  the  work  of  this  Committee,  and  for  that  our 
industry  is  extremely  appreciative. 

The  most  significant  step  toward  eliminating  fuel  tax  evasion  occurred  on 
January  1st  of  this  year  when  the  point  of  collection  for  the  diesel  fuel  excise  tax  was 
moved  further  upstream  to  the  terminal  rack  ~  an  action  long  advocated  by  ivlATSO. 
By  reducing  the  number  of  tax  remitters,  we  shortened  paper  trails  and  made  it  easier 
for  investigators  to  audit,  and  therefore,  uncover  illegal  operations.  Additionally,  the 
requirement  that  tax-exempt  diesel  fuel  be  dyed  red  to  distinguish  it  from  taxable  fuel 
also  helps  investigators  immediately  determine  if  there  is  evasion. 

Equally  important  has  been  an  increase  in  the  amount  of  federal  resources 
available  to  fight  fuel  tax  evasion.  When  the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  was  adopted,  this  Committee  wisely  directed  funds  from  the 
Highway  Trust  Fund  be  used  to  combat  evasion.  As  a  result,  the  number  of  people 
being  prosecuted  for  fuel  tax  crimes  has  dramatically  increased. 

And  NATSO  members  are  finding  that  our  working  relationship  with  the  IRS  has 
never  been  better.  Information  from  our  members  on  suspected  tax  fuel  cheats  is  well 
received  by  the  IRS,  and  we  feel  those  leads  are  being  thoroughly  investigated.  It  is 
the  type  of  cooperation  that  should  exist  between  the  public  and  private  sector. 

Still,  while  we  feel  tremendous  strides  have  been  made  in  the  war  against  motor 
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fuel  tax  evasion,  it  is  too  early  to  declare  victory.   There  are  several  areas  whi',h  we 
feel  warrant  the  Subcommittee's  attention. 

We  are  becoming  increasingly  concerned  with  a  process  called  "cocktailing," 
where  clear,  taxable  diesel  fuel  is  mixed  with  another  untaxed  substance,  such  as 
kerosene  or  used  motor  oil,  and  then  sold  as  on-road  diesel.  We  feel  that  this  is  the 
single  biggest  loophole  now  being  used  by  tax  crooks.  Although  not  as  profitable  as 
the  traditional  "daisy  chain"  operations,  as  far  as  evasion  schemes  go,  cocktailing  is 
one  that  is  very  simple  to  operate  and  difficult  to  catch. 

For  example,  a  dishonest  operator  may  take  one  gallon  of  taxable  diesel  fuel 
and  mix  it  with  one  gallon  of  untaxed  kerosene.   He  now  has  two  gallons  of  fuel  to 
retail,  but  has  only  paid  tax  on  half  of  his  product.  He  is  able  to  reduce  his  retail 
price,  enjoy  a  handsome,  albeit  illegal,  profit  margin  and  draw  business  away  from 
honest  operators. 

Earlier  this  year,  NATSO  joined  with  the  Society  of  Independent  Gasoline 
Marketers  of  America,  the  American  Petroleum  Institute  and  others  in  asking  that  the 
IRS  treat  kerosene  the  same  as  diesel  fuel.  We  believe  kerosene  should  be  taxed  at 
the  terminal  rack  or  dyed  for  exempt  use.  Unfortunately,  there  has  not  been  any 
action  taken  to  close  this  loophole. 

We  would  also  like  the  Subcommittee  to  examine  the  adequacy  of  funding  for 
fuel  tax  enforcement  efforts.  We  feel  that  additional  funding  should  be  made  available 
for  fuel  tax  enforcement  initiatives.  According  to  this  year's  status  report  for  the  Joint 
Federal/State  Motor  Fuel  Tax  Compliance  Project  from  the  Federal  Highway 
Administration,  one  area  that  needs  to  be  closely  examined  is  funding  for  the  Justice 
Department's  Tax  Division.  According  to  the  report,  insufficient  resources  within  that 
division  threaten  to  delay  prosecutions  of  federal  fuel  tax  evaders. 
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ISTEA  provides  $5  million  per  year  in  contract  authority  for  Fiscal  Years  1 992 
through  1 997  from  the  Highway  Trust  Fund  and  authorizes  $2.5  million  from  the 
General  Fund  for  the  continued  expansion  of  IRS  motor  fuel  tax  enforcement  efforts. 

The  amount  of  federal  funding  made  available  for  fuel  tax  evasion  projects  in 
FY  1993  was  $5  million  in  contract  authority,  as  specified  in  ISTEA.  The  additional 
$2.5  million,  although  authorized,  was  not  included  in  the  DOT  appropriation  for  FY 
1993,  as  has  repeatedly  been  the  case.   NATSO  requests  this  Committee  to  urge  the 
appropriation  of  this  additional  funding. 

Now  that  off-road,  non-taxable  diesel  fuel  is  dyed  red,  it  is  possible  to  catch  a 
trucker  using  evaded  fuel.  While  most  truck  drivers  are  honest,  hardworking 
Americans,  there  is  still  an  obvious  market  for  bootlegged  fuel.  We  believe  that  fuel 
checks  should  be  done  during  routine  inspections  under  the  Motor  Carrier  Safety 
Assistance  Program.   NATSO  strongly  supports  changes  in  Federal  regulations  or 
laws  which  would  allow  such  inspections. 

Recently,  roadside  inspections  in  North  Carolina  for  dyed  fuel  resulted  in  more 
than  $31 5,000  worth  of  fines  to  truckers  and  suppliers  accused  of  evading  diesel 
taxes.  In  the  first  hours  of  this  four  day  sweep,  15  percent  of  the  trucks  tested  were 
found  to  be  in  non-compliance.  The  figure  subsequently  fell  to  3  percent,  a  drop 
North  Carolina  officials  attributed  to  truckers  spreading  the  word  of  the  enforcement 
program. 

An  effective  roadside  inspection  program  would  certainly  curtail  the  type  of 
illegal  activity  that  one  of  our  Florida  members  recently  faced.  This  particular  member 
witnessed  a  tax  cheat  drive  a  tank  truck  filled  with  untaxed  home  heating  oil  onto  the 
truckstop's  parking  lot  and  pump  fuel  for  trucks  at  $1  per  gallon  directly  from  his 
tanker.  Although  this  is  an  extreme  case  of  tax  evasion,  the  point  is  we  now  have 
untaxed  fuel  easily  identifiable  and  we  ought  to  have  roadside  inspections. 
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We  also  question  whether  the  penalties  facing  a  convicted  tax  crook  are 
adequate  enough  to  serve  as  a  sufficient  deterrent.  A  February  14.  1994  article  in 
U.S.  Oil  Week  noted  that  of  the  ten  people  sentenced  for  motor  fuel  tax  evasion 
crimes  in  fiscal  year  1994  (as  of  that  date),  six  went  to  prison.   The  average  sentence 
was  8.5  months,  while  the  average  fine  imposed  was  $61,170.   In  the  article,  a  federal 
investigator  was  quoted  as  saying  that  perhaps  the  penalties  need  to  be 
strengthened. 

In  just  this  week's  edition  of  U.S.  Oil  Week,  it  was  reported  that  Gurinder  "Gary" 
Grewal  got  six  months  in  prison  and  three  years  probation  after  pleading  guilty  to  fuel 
tax  charges.  Apparently,  his  truckstop  tax  scheme  stole  $3  million  from  the  federal 
government,  and  the  States  of  Pennsylvania  and  Ohio.  Six  months  for  $3  million  -  not 
a  bad  deal. 

One  way  to  increase  the  penalties  would  be  to  identify  fuel  tax  evasion  as  a 
predicated  offense  under  the  RICO  statutes.  Since  Congress  enacted  the  Racketeer 
Influenced  and  Corrupt  Organizations  provisions  in  1 970,  it  has  routinely  added  to  the 
list  of  offenses.  Today,  there  are  over  40  offenses,  ranging  from  counterfeiting  to 
bankruptcy  fraud,  upon  which  a  RICO  violation  may  be  brought.  NATSO  believes 
Congress  should  seriously  consider  identifying  motor  fuel  tax  evasion  as  a  RICO 
offense. 

Finally,  Mr.  Chairman,  we  believe  that  certain  changes  are  needed  in  the  way 
the  IRS  issues  a  certificate  of  exemption  Form  637.  This  form  is  used  to  request  a 
registration  number  for  motor  fuel  tax  purposes.  The  registration  number  is  assigned 
by  the  IRS  district  office  and  noted  on  the  form.  Fraudulent  use  of  a  registration 
number  is  a  key  element  of  most  efforts  to  evade  diesel  fuel  taxes.   The  IRS  must 
complete  the  implementation  of  a  centralized  system  to  verify  the  registration  status  of 
motor  fuel  trading  partners. 


105 


NATSO  and  the  Federation  of  Tax  Administrators  believe  the  license  application 
should  be  modified  to  include  certified  financial  statements  on  past  operations.   A 
personal  contact  with  the  applicant  and  physical  inspection  of  the  anticipated 
operation  should  also  be  part  of  the  licensing  procedure.   Changes  in  ownership  of  a 
controlling  interest  should  require  reapplication.  Annual  re-licensing  should  provide  an 
opportunity  to  review  the  operator  and  the  operation.   Further,  a  street  address,  as 
opposed  to  a  post  office  box,  should  be  required  and  references  within  the  industry 
should  be  reviewed.   Finally,  application  reviewers  should  have  discretion  on  the 
amount  of  bond  required  to  be  posted.  If  these  steps  are  taken,  then  the  tax  evader 
will  find  it  more  difficult  to  break  the  law. 

In  closing,  Mr.  Chairman,  NATSO  wants  to  again  thank  you  for  holding  today's 
hearing.  We  hope  the  information  gathered  during  this  process  will  be  pursued.  We 
look  forward  to  continuing  to  work  together  to  put  an  end  to  motor  fuel  tax  evasion. 

To  sum  up,  we  strongly  and  respectfully  urge  this  Committee  to  take  the 
following  specific  action: 

work  with  the  IRS  and  the  Ways  and  Means  Committee  to  close  the  kerosene 
cocktailing  loophole; 

increase  funding  for  federal  enforcement  efforts; 

ensure  that  roadside  inspections  for  illegal  use  of  dyed  fuel  is  conducted  as 
part  of  the  Motor  Carrier  Safety  Assistance  Program; 

urge  tougher  penalties  for  convicted  fuel  tax  crooks;  and 

-        urge  IRS  to  tighten  regulations  pertaining  to  issuance  of  Form  637. 

Again,  thank  you  for  your  consideration  of  our  testimony. 
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Good  morning,  Mr.  Chairman  My  name  is  John  Prokop  and  I  am  President  and  Counsel  for  the  Inde- 
pendent Liquid  Terminals  Association  (ILTA)  The  ILTA  appreciates  this  opportunity  to  testify  before 
you  on  this  problem  and  offer  our  experience  in  your  deliberations. 

ILTA  is  an  international  trade  association  that  represents  90  companies  engaged  in  the  for-hire  storage  of 
bulk  liquids  including  petroleum,  chemicals,  and  other  materials.  In  the  United  States,  our  members 
operate  more  than  400  bulk  liquid  storage  terminals  and  pipeline  bulk  storage  facilities  which,  at  any  one 
time,  can  contain  more  than  251,000,000  (million)  barrels  of  liquids. 

ILTA  Member  company  terminals  interconnect  with  and  provide  services  to  the  various  modes  of  bulk 
liquid  carriers  such  as  oceangoing  tankers,  tank  barges,  tank  trucks,  tank  rail  cars,  and  pipelines.  The 
storage  customers  served  by  ELTA  Member  for-hire  storage  facilities  include  oil  and  chemical  companies 
of  all  sizes,  manufacturers,  utilities,  transportation  companies,  commodity  brokers,  and  local,  state,  and 
federal  government  agencies,  including  military  agencies. 

Approximately  30  ELTA  Member  companies  have  one  or  more  U.S.  terminals  that  store  and  transfer  ei- 
ther gasoline,  blendstocks,  additives,  or  diesel  fuel,  or  all  of  these  commodity  types.  We  estimate  that  at 
least  1 5%,  and  perhaps  as  much  as  20%,  of  all  gasoline  handled  in  the  LInited  States  goes  through  ILTA 
Member  company  terminals  and  pipeline  bulk  stations  We  have  not  made  any  estimate  of  the  volume  of 
diesel  fuel  and  heating  oil  that  is  handled  by  for-hire  storage  and  transfer  facilities.  Since  ILTA  appeared 
before  the  Subcommittee  in  April,  1992,  to  testify  on  this  same  issue,  the  number  of  ILTA  Member  com- 
panies has  increased  from  87  to  90;  the  number  of  terminals  owned  and  operated  by  Member  companies 
in  the  United  States,  has  grown  from  300  to  400 

The  Nature  of  the  For-Hire  Terminal  and  Pipeline  Bulk  Station  Business 

In  the  usual  course  of  business,  the  exclusively  for-hire  terminal  or  pipeline  operation  does  not  own,  buy, 
sell,  or  take  title  to  the  fuels  stored  at  or  transferred  to  and  from  the  facility  ILTA  also  has  Member 
companies  that  operate  combination  "proprietary"  and  "for-hire"  terminals  —  that  is  they  handle  fuels  that 
they  market  for  themselves  as  well  as  providing  for-hire  storage  and  transfer  for  fuels  owned  by  others. 
Bulk  fuels  moving  into  or  out  of  a  for-hire  storage  facility  may  be  sold,  traded,  or  exchanged  many  times 
by  the  product  owners  The  for-hire  facility  operator  would  rarely  know  the  terms  of  any  such  transac- 
tions, including  the  identity  of  the  buyer,  the  sale  price,  or  whether  it  involved  tax-paid,  tax-free,  tax- 
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exempt,  or  reduced  tax  fuels.  Further,  if  a  transaction  involved  tax-paid  fuel,  the  for-hire  facility  operator 
would  have  no  way  of  confirming  that  the  party  responsible  for  paying  the  tax  ever  paid  it  to  the  IRS. 

"Enforcement  of  the  IRS  Rules  is  Critical" 

In  several  previous  comments  to  the  Treasury  Department  and  the  IRS,  ILTA  and  other  organizations 
identified  "enforcement"  as  one  of  the  most  critical  elements  of  reducing  or  ending  tax  evasion.  ILTA 
defines  "enforcement"  to  mean  all  those  tools  that  the  government  can  legally  use  to  detect,  investigate, 
inspect,  and  audit  suspected  fuel  tax  evaders,  as  well  as  the  actual  prosecution  of  those  identified  as  fuel 
tax  evaders.  No  matter  how  stringent  the  IRS  makes  its  rules,  without  actual  physical,  visible  enforce- 
ment of  those  rules,  fuel  tax  evasion  will  continue  unabated.  The  simplest  form  of  evasion  is  to  fill  a 
highway  vehicle's  tank  with  untaxed  heating  oil  instead  of  highway-taxed  diesel  fuel.  Under  the  new 
rules,  the  untaxed  heating  oil  must  be  dyed.  However,  if  no  one  is  regularly  inspecting  highway  diesel 
vehicle  tanks,  the  practice  of  using  untaxed  dyed  heating  oil  in  highway  diesel  vehicles  will  grow. 

Response  to  the  Subcommittee's  Questions 

The  Subcommittee  posed  nine  questions  for  comment.  Of  those  questions,  five  cover  matters  that  are 
not  within  the  purview  of  the  Association  and  on  which  we  would  have  no  information.  Specifically,  re- 
garding the  questions  posed  in  your  invitation  to  testify,  we  can  provide  information  on  four  of  them. 

1.  What  effect  has  the  1993  Omnibus  Budget  Reconciliation  Act's  changes,  requiring  the  diesel  tax 
collection  point  at  the  terminal  and  dyeing  non-taxable  diesel  fuel,  had  on  fuel  tax  collections,  re- 
porting, and  methods  of  evasion  ?  What  potential  problems  or  limitations  do  we  see  involved  with 
the  requirement  for  dyeing  diesel  fuel? 

Answer:  Moving  the  tax  collection  point  to  the  terminal  should  have  a  positive  effect  on  the  collec- 
tion of  diesel  tax  fi-om  the  perspective  of  the  IRS.  Still,  tax  evasion  can  occur  downstream  of  the  ter- 
minal if  there  is  no  continuous  IRS  "enforcement  presence"  in  the  field  to  assure  that  fuel  dispensation 
and  use  systems  are  not  established  for  tax  evasion  purposes. 

Further,  if  there  is  no  federal  enforcement  downstream  of  the  terminal  to  ensure  compliance  with  IRS 
and  EPA  ftiel  regulations,  there  appears  to  be  little  reason  to  require  industry  to  spend  all  the  money 
on  dyes,  laboratory  tests,  testing  equipment,  and  new  facilities  and  additional  employees  to  do  all  of 
this  work,  including  substantial  recordkeeping. 

With  respect  to  compliance  with  regulations,  industry  must  comply  with  a  tremendously  increased  vol- 
ume of  fijel  regulations  of  increased  complexity  (RVP,  oxygenated  fuels,  reformulated  fuels,  fuel  addi- 
tives, dyed  fuels,  low  sulfur  and  high  sulfur  fuels,  etc.).  Operators  have  said  that  a  few  years  ago  they 
were  only  concerned  with  handling  three  grades  of  gasoline;  now,  in  the  course  of  a  year,  they  may 
handle  27  to  33  distinctly  different  types  of  gasoline  at  a  terminal. 

This  raises  the  highly  important  matter  of  whether  any  enforcement  pursuit  by  the  federal  government 
will  be  of  persons  who  intend  to  violate  the  law  for  profit,  or  will  the  target  of  enforcement  largely  be 
the  rule-beleaguered  refiners,  pipeline  operators,  and  terminals  who  will  be  prosecuted  for  paper  viola- 
tions because  they  are  easier  to  detect  and  prosecute  than  are  the  tax  evaders  For  example,  it  is  in- 
correct for  government  to  assume  that  industry  has  had  sufTicient  experience  with  using  dyes  in  fuel 
and  that  dyes  will  cause  little  if  any  compliance  problems  in  the  ftiture  The  problems  with  using  dves 
in  fijels  in  the  US    pipeline,  tank  vessel,  tank  vehicle,  and  terminal  distribution  system  are  just 
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beginning.  ILTA  submits  that  under  this  growing  complex  layer  of  multiple  agency  fuel  regulations,  it 
is  far,  far  easier  for  an  honest  operator  to  inadvertently  and  routinely  violate  the  rules  than  it  is  for  a 
dishonest  person  to  intentionally  engage  in  fuel  tax  evasion 

2.  What  is  the  status  of  the  development  of  the  computerized  registration  validation  system,  for  IRS 
Form  637,  that  will  allow  taxpayers  to  determine  a  buyer's  eligibility  to  purchase  fuel  on  a  tax-free 
basis?  Do  your  members  have  access  to  this  system? 

Answer:  For-hire  terminal  operator  attorneys,  accountants,  and  tax  advisers  are  still  wary  that  the 
for-hire  terminal  have  secondary  and  contingent  liability  for  federal  fuel  excise  taxes  if  the  fuel  owner/ 
primary  taxpayer  fails  to  pay  federal  fuel  excise  taxes  that  are  due  One  IRS  procedure/rule  violation 
which  would  make  the  for-hire  facility  liable  for  a  customer's  fiiel  excise  taxes  would  be  the  failure  of 
the  facility  to  verify  the  accuracy  of  notification  certificates  (containing  Form  637  numerical  identifica- 
tion) submitted  to  the  facility  by  its  customers 

The  current  rules  (26  CFR  48.4081.5)  require  fuel  a  owner,  as  an  "IRS  registrant/position  holder  (ter- 
minal storage  customer-of-record)"  to  certify  that  when  they  state  to  a  for-hire  terminal  that  they  hold 
a  valid  IRS  Form  637,  any  falsification  subjects  them  to  severe  penalties  for  admitted  perjury.  This 
provides  some  protection  for  for-hire  terminals  and  an  easier  way  for  the  IRS  to  prosecute  probable 
tax  evaders.  The  requirement  to  sign  and  fijrnish  a  certificate  also  has  been  helpful  in  ferreting  out 
storage  customers,  who,  for  whatever  reasons,  do  not  possess  current  valid  Form  637's 

The  certificate,  at  best,  is  a  helpful  measure.  It  is  no  substitute  for  a  computerized  registration  valida- 
tion system,  or  for  that  matter,  any  reasonably  efTicient  system  whereby  the  terminal  operator  could 
verify  with  the  IRS  whether  an  existing  or  potential  "position  holder/storage  customer-of-record" 
holds  a  valid  Form  637.  We  understand  that  such  a  system  is  to  be  developed.  We  also  understand 
that  its  becoming  a  reality  depends  upon  completion  of  a  completely  new,  universal,  integrated  com- 
puter system  to  meet  the  needs  of  the  entire  Treasury  Department  ILTA  could  support  any  reason- 
able verification  procedures,  particularly  if  they  served  to  remove  for-hire,  non-product  owner  terminal 
operators  from  "joint  and  several,  secondary,  and  contingent  legal  and  financial  liability"  for  the  failure 
of  a  storage  customer  to  pay  federal  fuel  excise  taxes 

3.  What  progress  has  been  made  in  the  development  of  a  transactional  data  base  to  facilitate  the 
tracking  of  fuel  movements? 

Answer:  To  the  best  of  our  knowledge,  in  recently  discussing  the  matter  with  the  IRS,  the  agency  has 
recently  begun  to  explore  implementation  of  such  a  data  base.  It  would  require  all  facilities  reporting 
to  it,  and  possibly  even  state  tax  agencies,  to  have  compatible  computer  equipment,  programs,  and  sys- 
tems This  will  not  be  achieved  easily,  quickly,  or  inexpensively,  and  will  require  tremendous  coopera- 
tion between  industry  and  government,  or  some  ingenious  solution 

It  has  been  suggested  that  industry  report  the  data  on  forms  to  the  IRS  and  the  IRS  make  uniform  data 
entries  into  a  national  transactional  data  base.  While  this  is  workable,  it  is  also  particularly  expensive 
as  each  company's  computer  system  reports  the  data  differently  than  the  form  in  which  the  IRS  plans 
to  request  it  Thus,  each  company  reporting  to  the  IRS  would  have  to  extract  the  desired  information 
from  its  system  and  have  it  hand-entered  onto  IRS  forms.  Indications  from  industry  are  that  this  proc- 
ess would  be  laborious  and  expensive  for  both  the  terminals  and  the  IRS  and  would  result  in  large 
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volumes  of  paperwork  having  to  be  retained  by  both  industry  and  the  government.  Some  have  sug- 
gested that  industry  could  also  enter  the  data  onto  disks  and  send  the  disks  to  the  federal  government. 
However,  it  is  felt  that  on  a  very  large  scale,  this  may  not  result  in  uniformity  in  data  entry.  There  are 
a  lot  of  problems  to  be  resolved,  as  well  as  discovered 

4.    Are  stales  devoting  adequate  resources  to  carry  out  enforcement  and  auditing  efforts  that  will 
make  significant  contributions  to  the  elimination  of  fuel  tax  evasion? 

Answer:  It  is  difficult  to  assess  what  all  of  the  states  are  doing  and  how  much  each  one  of  them 
should  be  doing.  However,  from  reports  that  we  receive  at  ILTA  from  various  committees  involved  in 
efforts  at  the  state  level,  it  would  appear  much  is  being  done  and  there  is  highly  improved  cooperation, 
particularly  at  the  intrastate  level  where  evasion  of  state  taxes  may  more  easily  be  carried  out  because 
of  differences  in  neighboring  state  tax  laws,  questions  of  jurisdiction,  etc 

Conclusion 

We  thank  the  Subcommittee  Members  for  this  opportunity  to  testify  and  submit  comments.  We  believe 
the  effort  is  well  underway  within  the  Federal  and  State  governments  to  achieve  goals  set  forth  in  the  late 
1980's  and  eariy  1990's  The  impetus  must  be  maintained  by  the  public,  industry,  and  legislative  body 
pressure,  and  even  increased,  if  we  are  ever  to  achieve  the  goals  necessary  to  control  and  eliminate  fuel 
tax  evasion.  However,  we  would  be  remiss  at  this  time  if  we  did  not  mention  the  tremendous  current  job 
being  done  by  the  fuel  evasion  task  forces.  Treasury,  the  IRS,  and  the  Justice  Department,  in  detecting, 
prosecuting,  and  convicting  many  fuel  tax  evaders 

ILTA  will  continue  to  support  this  effort  and  help  to  see  that  it  is  achieved  in  an  efficient,  constructive, 
and  economically  sound  manner 

#  #  # 
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My  Name  is  Dale  A.  Shuirman,  Director,  Motor  Fuel  Tax 
Adminiatration  for  the  Delaware  Department  of  Transportation.  I  have 
been  the  Director  of  the  Delaware  Motor  Fuel  Tax  Administration  for 
over  sixteen  years. 

The  first  issue  I  would  like  to  address  is  what  impact  the  1993 
•Omnibus  Budget  Reconciliation  Act  requiring  the  collection  of  the 
diesel  tax  at  the  terminal  and  the  dying  of  non-taxable  diesel  fuel 
has  had  on  Delaware's  special  fuel  tax  collection. 

Since  the  EPA  dyed  fuel  program  went  into  effect  on  October  1, 
1993,  I  have  listed  below  the  rate  of  increase  from  September,  1993 
through  June  30,  1994.  September,  1993  was  used  for  comparison 
purposes  because  many  individuals/companies  began  converting  their 
bulk  tanks  in  preparation  of  meeting  the  new  EPA  dyed  fuel 
requirements  on  October  1,    1993. 
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1992/93 

1993/94 

Rate  of  Increase 

Month 

(g»3.lgnB) 

(flal^gna) 

September 

3,997,017 

4,503,849 

12.7 

October 

4,526,629 

4,439,925 

(1.9) 

November 

4,012,757 

4,921,152 

22.6 

December 

3,873,192 

4,750,958 

22.0 

January 

3,633,328 

3,742,970 

3.0 

February 

3,701,071 

4,072,299 

10.0 

March 

3,945,018 

4,449,625 

12.8 

April 

4,260,663 

4,842,345 

13.7 

May 

4,578,377 

4,970,684 

8.6 

June 

4,?li?,?0«, 

.  7.2 

_% 

TOTALS 

41,117,937 

45,610,713 

10.9 

% 

As  you  can  tell  from  the  above  chart,  the  rate  of  growth  of 
special  fuel  sales  and  use  amounted  to  a  10.9*  increase  from 
September,  1993  through  June,  1994.  The  largest  single  month  increase 
was  November,  1993  at  22.6%  and  closely  followed  by  December,  1993  at 
22.5%.  These  large  rate  increases  were  believed  to  be  in  preparation 
of  the  IRS  dyed  fuel  program  which  took  place  beginning  January  1, 
1994. 

I  have  discussed  the  issue  o£  taxable  sales  and  use  of  special 
fuels  in  states  surrounding  Delaware  and  the  indication  is  that  they 
are  experiencing  similar  increases  as  well.  The  true  test  will  be 
when  the  IRS  is  able  to  calculate  their  rate  of  growth  in  the  sale  or 
use  of  taxable  special  fuels  after  refunding  that  portion  used  off- 
highway.   The  rate  of  growth  should  be  significant. 

There  is  no  doubt  that  the  EPA  and  IRS  dyed  fuel  programs  have 
been  very  effective  in  their  mission,  but  in  order  for  that  to 
continue,  each  state  and  province  must  have  an  action  plan  in  place  to 
conduct   random  testing   of   fuel   tanks   of   the  motoring  public. 
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Inapactions  of  bulk  tanka  at  both  truck  stops  and  retail  service 
stations  dispensing  diesel  fuel  will  also  make  for  a  stronger 
enforcement  program  and  lessen  the  chances  for  tax  evasion. 

On  November  29,  19  93,  the  Delaware  Motor  Fuel  Tax  Administration 
and  the  Department  of  Natural  Resources  and  Environmental  Control 
(DNRBC)  teamed  up  to  conduct  fuel  sample  tests  on  commercial  vehicles 
hauling  hazardous  materials.  Sixteen  fuel  sample  tests  were  taken  and 
two  of  the  sixteen  appeared  to  be  using  dyed  fuel  in  propulsion  of  the 
vehicle. 

The  interesting  thing  about  taking  the  fuel  samples  was  the 
networking  that  occurred  between  the  trucking  industry.  The  Delaware 
State  Police  said  that  the  truckers  were  using  the  CB's  to  notify 
other  truckers  entering  the  state  that  fuel  samples  were  being  taken 
and  if  they  were  not  using  clear  fuel,  they  could  be  stopped. 
Sampling  kits  have  just  been  received  and  Delaware  plans  to  have  an 
agressive  fuel  sampling  program  in  the  not  to  distant  future. 

There  are  several  items  that  were  learned  during  the  first  first 
inspection  program  and  they  are  listed  below: 

(1)  Safety  -  This  is  of  utmost  importance.  Taking  fuel  samples 
along  the  roadway  can  be  dangerous  and  inspectors  should  use 
extreme  caution  during  fuel  sampling  exercises. 

(2)  It  is  recommended  that  a  secure  inspection  area  be 
established  such  as  a  truck  weigh  station (s)  in  order  to 
safeguard   the   inspectors   as   well   as   the   uniformed 

..,  \  officer  (a)  . 
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(3)  A  uniformed  police  officer  should  be  present  at  all  fuel 
inspection  sites  in  order  to  secure  the  area  for  the 
inspectors  as  well  as  using  them  to  issue  summons'  for  those 
truckers  found  to  be  in  violation. 

Since  most  state  fuel  tax  agencies  do  not  have  uniformed  police 
officers  assigned  to  them,  it  would  appear  that  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP)  would  be  the  logical  agency  of 
choice  to  assist  in  the  fuel  testing  program.  The  test  itself  could 
be  done  in  less  than  a  minute  and  accomplished  at  the  same  time  the 
vehicle  receives  its  safety  inspection.  Enough  safety  inspections  are 
done  each  year  in  order  for  an  adequate  number  of  fuel  test  samples  to 
be  taken.  The  State  of  Delaware  highly  recommends  the  MCSAP  program 
for  use  in  a  national  fuel  testing  program.  All  states  have  a  MCSAP 
program  already  in  place  and  would  be  a  safe  and  secure  way  of 
implementing  the  dyed  fuel  program  among  the  states. 

The  last  item  I  would  like  to  discuss  is  the  efforts  the  states 
are  taking  to  establish  uniform  state  fuel  tax  reporting  standards. 
As  the  Chairman  of  the  Subcommittee  on  Uniform  Legislation,  we  are 
currently  developing  model  legislation  that  will  move  the  incidence  of 
the  tax  on  special  fuel  to  the  terminal  rack.  In  other  words,  the 
Subcommittee  is  taking  the  IRS  example  and  modifying  the  legislation 
to  accomodate  the  states  needs.  The  next  meeting  of  the  Subcommittee 
on  Uniform  Legislation  is  August  18,  1994  in  Arlington,  Virginia.  Tax 
administrators  as  well  as  industry  are  participating  in  these  efforts. 
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In  closing,  I  hope  Congress  will  continue  funding  the  Tax 
Compliance  Project  aa  it  has  proven  itself  as  an  effective  tool  in 
combating  tax  evasion.  It  la  the  hope  and  desire  of  this  tax 
administrator  for  Congress  to  see  the  wisdom  of  utilizing  the  MCSAP 
program  to  conduct  fuel  sample  testing  and  place  the  final  plug  in  the 
gaping  hole  of  tax  evasion. 

Thank  you  for  allowing  me  to  testify  before  you  today  and  if  you 
have  any  questions,  please  feel  free  to  ask. 

Respectfully  yours, 

Dale  A.  Shuirman 
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Introduction  and  summary 

The  American  Trucking  Associations  (ATA)  is  the  national 
trade  association  of  the  trucking  industry.   ATA  is  a  federation 
comprising  38,000  trucking  companies  and  suppliers  that  belong 
directly  to  ATA  or  its  51  state  and  11  specialized  national 
affiliates.   These  companies  pay  a  high  percentage  of  the  $8 
billion  in  Highway  Trust  Fund  taxes  that  are  collected  from 
commercial  trucks. 

We  have  a  threefold  interest  in  good  enforcement  of  the 
diesel  fuel  tax.   Our  members  pay  a  price  for  fuel  that  includes 
taxes,  and  we  want  to  be  assured  that  those  revenues  are  getting 
to  the  Treasury.   Making  sure  that  every  dollar  that  is  owed  gets 
to  the  Treasury  not  only  keeps  the  playing  field  level  but 
reduces  the  pressure  to  raise  tax  rates  further.   And  the  more 
revenue  that  goes  into  the  Highway  Trust  Fund,  the  more  is 
available  to  build  and  maintain  the  roads  our  members  use. 

For  these  reasons,  ATA  has  long  advocated  measures  to 
improve  diesel  fuel  tax  compliance  and  accounting.   (See,  for 
instance,  ATA' s  May  22,  1992  statement  on  fuel  tax  evasion  to 
this  Subcommittee.)   We  believe  the  changes  in  collection  point 
and  dyeing  enacted  in  1993  will  help  reduce  evasion,  and  our 
members  will  do  their  part  to  make  the  new  system  work. 

However,  our  members  have  already  been  paying  the  tax  in 
good  faith,  and  the  changes  should  be  implemented  in  a  way  that 
minimizes  burdens  on  already  compliant  taxpayers.   In  particular, 
trucks  that  are  using  the  right  fuel  should  not  be  detained 
unnecessarily  and  taxpayers  with  legitimate  refund  claims  should 
be  able  to  get  their  tax  overpayments  back  promptly  and  without 
undue  documentation. 
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Giving  credit  where  due 

ATA  remains  concerned,  as  we  told  this  Subcommittee  in  1992, 
that  fuel  taxes  are  not  accurately  accounted  for  by  the  Treasury. 
Taxpayers  generally  deposit  gasoline  and  diesel  fuel  taxes  twice 
a  month  and  report  their  liability  on  Form  720  once  a  quarter. 
Taxpayers  who  have  overpaid,  or  paid  tax  on  fuel  used  in  a 
nontaxable  use,  receive  credits  or  refunds  using  a  variety  of 
forms  and  rules. 

Furthermore,  the  taxes  themselves  get  split  up  among  a 
variety  of  funds  and  accounts:   general  fund.  Highway  and  Mass 
Transit  Accounts  of  the  Highway  Trust  Fund,  Leaking  Underground 
Storage  Tank  Trust  Fund,  Aquatic  Resources  Trust  Fund  and 
potentially  National  Recreational  Trails  Trust  Fund.   The  split 
depends  on  the : 

fuel  or  blend  (gasoline,  diesel,  gasohol) ; 

blending  rate  (separate  tax  rates  for  5.7%,  7.7%  and  10% 

alcohol  in  gasoline,  with  further  differentiation  between 

ethanol  and  methanol) ; 

feedstock  (separate  rates  for  ethanol  and  methanol  made  from 

natural  gas  or  other  sources) ; 

place  of  use  (highway,  off-highway,  marine) ; 

type  of  vehicle  or  equipment  (truck,  bus,  small  power  tool) ; 

size  or  use  of  vehicle  (in  the  case  of  buses) ; 

owner  of  vehicle  (state  or  local  government,  aircraft 

museum) ;  and 

date  (varying  effective  dates  for  different  users,  portions 

of  the  tax,  floor  stocks  taxes  and  allocations  among  funds) . 

Given  the  complexities  in  the  law,  it  is  important  that  the 
Subcommittee  be  confident  that  the  Treasury  is  carrying  out  the 
law  in  a  way  that  as  promptly  and  fairly  as  possible  credits  the 
Highway  Trust  Fund  with  its  share. 

ATA  encourages  the  Subcommittee  to  seek  from  the  Treasury 
Department  and/or  the  General  Accounting  Office  both  a  clear 
accounting  of  bow  the  taxes  are  allocated  and  recommendations  for 
legislative  changes  to  rationalize  the  payment,  reporting,  refiind 
and  allocation  processes.   We  would  be  glad  to  work  with  this 
Subcommittee,  the  tax-writing  committees,  the  Internal  Revenue 
Service  (IRS)  and  Treasury's  tax  legislative  staff  to  develop  or 
review  any  such  recommendations  that  affect  trucking. 

Highway  money  and  highway  enforcement 

The  IRS  has  trained  150  revenue  agents  to  inspect  fuel 
terminals,  wholesalers,  retailers,  truck  terminals  and  trucks  for 
compliance  with  the  new  fuel  tax  laws.   To  increase  its  reach, 
the  IRS  also  plans  to  contract  with  states  so  that  state  roadside 
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inspectors  who  now  check  drivers,  papers  and  vehicles  will  also 
look  in  the  fuel  tank  for  dyed  fuel.   If  they  find  fuel  they 
suspect  contains  dye,  they  are  to  send  a  sample  to  an  IRS- 
approved  laboratory  for  verification. 

In  addition,  these  state  officials  are  to  be  deputized  as 
IRS  agents  for  the  purpose  of  giving  the  driver  a  penalty  notice. 
In  order  to  do  this,  the  inspector  must  collect  information  about 
the  driver  and  truck,  send  it  by  fax  or  computer  to  a  special  IRS 
office,  and  receive  the  notice  by  return  fax.   The  notice 
proposes  a  penalty  specified  in  the  tax  code  that  equals  the 
greater  of  $10  for  each  gallon  of  fuel  tank  capacity  or  $1000 
times  the  number  of  previous  violations. 

ATA  believes  vigorous  enforcement,  including  some  roadside 
enforcement,  is  essential  to  the  success  of  dyeing  as  fuel  tax 
compliance  tool.   However,  we  have  several  concerns  about  the 
proposed  enforcement  system. 

Fuel  inspections  will  take  time  away  from  other  enforcement 
activities,  first  when  the  inspectors  go  for  training  and  more 
iiTjportantly  when  they  spend  time  examining  fuel.   If  an  inspector 
believes  dye  is  present,  he  or  she  must  extract  a  sample,  label 
it  and  prepare  it  for  shipping;  get  information  about  the  driver, 
vehicle  and  latest  fueling;  and  relay  that  information  to  an  IRS 
office  that  will  fax  back  a  penalty  notice.   These  steps  will 
slow  down  drivers  and  inspectors,  and  will  do  so  to  a  greater 
extent  than  if  the  IRS  stationed  its  own  personnel  at  inspection 
sites  to  work  simultaneously  with  a  state  inspector.   (If  the  IRS 
used  its  own  personnel,  they  could  issue  penalty  notices  them- 
selves; they  could  also  pursue  leads  themselves  as  to  who 
supplied  the  dyed  fuel.)   Longer  inspections  mean  fewer  of  them  • 
are  done  and  possibly  hazardous  roadside  congestion  as  more 
trucks  wait  for  inspection. 

If  only  noncompliant  drivers  were  delayed,  these  issues 
would  not  be  of  great  concern.   But  ATA  has  seen  penalty  notices 
that  were  given  to  two  drivers  whose  fuel  tanks  contained  undyed 
fuel  blended  with  used  oil.   Because  the  used  oil  darkened  the 
fuel,  the  IRS  agents  suspected  the  fuel  actually  contained  dye. 
The  IRS  says  that  the  penalties  will  be  abated  if  lab  tests  prove 
there  was  no  dye,  but  the  incidents  show  that  innocent  drivers 
will  inevitably  be  inconvenienced. 

Some,  perhaps  most,  of  the  state  inspectors  whom  the  IRS 
intends  to  rely  upon  are  funded  through  the  federal  Motor  Carrier 
Safety  Assistance  Program  (MCSAP) .   IRS  will  reimburse  states  for 
their  cost  of  fuel  inspections. 

ATA  urges  the  Subcommittee  to  satisfy  itself  that  IRS  plans 
for  fuel  tax  enforcement  will  not  reduce  the  quality  or  nxomber  of 
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MCSAP  inspections  and  will  not  result  in  double  payments  to 
states  for  the  saune  personnel. 

Dye  color 

Last  October  1,  the  Environmental  Protection  Agency  (EPA) 
began  requiring  all  high-sulfur  diesel  fuel  to  be  dyed  blue. 
When  the  IRS  mandated  dyeing  for  tax  purposes,  it  chose  the  same 
blue  color  for  high-sulfur  nontaxable  fuel  and  red  for  low-sulfur 
nontaxable  fuel.   Evidently,  neither  agency  was  aware  that 
aviation  gasoline  (avgas)  is  also  dyed  blue.   Aviation  interests, 
including  the  Federal  Aviation  Administration,  expressed  extreme 
concern  that  a  catastrophic  mixup  of  blue  diesel  fuel  and  avgas 
could  occur.   Now  both  EPA  and  IRS  have  mandated  that  all  high- 
sulfur  fuel  and  all  nontaxable  fuel  (high-and  low-sulfur)  shall 
be  dyed  red,  effective  October  1,  1994. 

Although  the  impact  of  this  switch  will  be  felt  more 
directly  by  fuel  producers  and  marketers  than  by  carriers,  the 
confusion  it  causes  undercuts  everyone's  faith  in  governmental 
competence  to  carry  out  this  program.   ATA  hopes  the  Subcommittee 
will  try  to  get  the  agencies  involved  to  come  forward  with 
recommendations  on  how  to  avoid  such  foul-ups  in  the  future. 

The  ultimate  choice  of  red  instead  of  blue  dye  should  be 
positive.   As  mentioned  above,  fuel  blended  with  used  oil  is  dark 
enough  to  obscure  blue  dye.   If  red  dye  is  visible  even  in  fuel 
that  contains  used  oil,  the  number  of  incorrect  penalty  notices 
that  are  issued  to  truckers  should  be  greatly  reduced.   Moreover, 
having  only  two  types  of  diesel  fuel,  clear  or  red,  should  reduce 
the  number  and  length  of  spot  shortages,  such  as  one  that  wreaked 
havoc  in  the  market  last  fall.   Blending  used  oil  with  diesel 
fuel  in  a  proportion  that  keeps  the  blended  fuel  below  the  0.05% 
limit  for  sulfur  is  an  environmentally  sound  disposal  practice; 
it  would  be  unfortunate  if  tax  administration  discourages  that. 

Additional  steps 

Even  if  dye  remains  visible  through  blended  fuel,  there  will 
likely  be  situations  where  dye  presence  cannot  be  established  by 
visual  inspection  alone,  or  its  presence  can  be  deliberately 
obscured  by  tax  cheats.   Therefore,  additional  enforcement  steps 
will  be  needed.   For  the  moment  at  least,  the  IRS  has  rejected 
equipping  roadside  inspectors  with  portable  spectrometers  or 
other  dye  detection  equipment.   The  IRS  says  it  is  still  mulling 
whether  to  require  chemical  markers  as  well  as  dye. 

ATA  believes  the  Highway  Trust  Fund  would  benefit -from 
faster  or  more  reliable  means  of  detecting  fuel  tax  evasion,  and 
that  money  from  the  Trust  Fund  should  be  allocated  to  research. 

The  money  might  be  used  to  develop  simple,  reliable  detection 
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equipment;  to  test  the  effect  of  fuel  containing  markers  on  truck 
engines  and  other  motors  (including  refrigeration  equipment) 
before  introducing  markers  as  a  compliance  tool;  or  to  speed  up 
lab  testing  of  fuel  samples. 

The  record  so  far 

Last  November  30,  the  IRS  issued  proposed  and  temporary- 
regulations  covering  many  aspects  of  the  new  system,  effective 
January  1,  1994.   Despite  the  short  lead  time,  implementation  to 
date  has  been  quite  smooth  for  most  trucking  companies. 

One  category  of  carriers  that  faces  potential  hardship  is 
operators  of  refrigerated  equipment  (reefers) .   Previously,  they 
could  buy  diesel  fuel  for  their  reefers  tax-free.   Now  most  truck 
stops  sell  only  tax-paid  fuel,  and  reefer  operators  must  wait 
until  the  end  of  each  quarter  or  longer  to  apply  for  a  refund. 
Although  the  IRS  has  processed  an  impressive  99.2%  of  refund 
claims  within  20  days,  the  paperwork  requirements  for  filing 
those  claims  are  grosslyejccessi  v"e  'aTigr~a  1 3  e  fTmln'a  t  o  ry .   Claims 
for  other  types  CSTTe^und  of  credit  do  not  require  any  accompany- 
ing substantiation;  instead,  taxpayers  must  retain  the 
documentation  in  case  of  audit. 

Diesel  fuel  tax  refund  claims  must  include  a  copy  of  every 
purchase  of  taxable  fuel  used  for  nontaxable  uses;  the  name, 
address,  telephone  and  employer  identification  numbers  of  each 
vendor;  and  statements  from  both  seller  and  buyer  that  the  fuel 
contained  no  visible  evidence  of  dye.   The  typical  sale  of  tax- 
paid  fuel  for  a  reefer  tank  entails  only  $6  worth  of  tax,  and  a 
reefer  operator  may  buy  50-100  times  per  year,  so  the  amount  of 
documentation  is  wildly  disproportionate  to  the  tax  at  issue. 
Furthermore,  the  requirement  that  both  parties  certify  that  fuel 
they  do  not  actually  look  at  contains  no  visible  evidence  of  dye 
is  ludicrous.   Both  honest  and  crooked  taxpayers  will  make  such  a 
statement,  given  that  the  fuel  is  consumed  months  before  an  IRS 
agent  could  challenge  the  claim. 

ATA  recommends  that  refvrnd  and  credit  claims  not  include 
submission  of  documentation  but  that  taxpayers  be  required  to 
keep  books  and  records  to  support  their  claim  as  other  claimants 
do.   Documentation  should  be  simplified  by  eliminating  the 
statement  regarding  visible  evidence  of  dye.   The  requirement 
that  buyers  get  the  seller's  employer  identification  number 
should  be  phased  in  to  allow  sellers  time  to  reprint  sales 
tickets.   Lists  of  sales,  such  as  those  provided  by  oil  companies 
and  third-party  payors,  should  be  acceptable  in  lieu  of  receipts. 

Another  category  of  users  who  face  potential  problems  under 
the  new  rules  are  taxpayers,  such  as  tank  carriers,  that 
accidentally  mix  undyed  and  dyed  fuel.   If  they  return  the  mix  to 
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a  facility  for  reprocessing,  they  should  be  allowed  to  get  a 
refund.  This  is  not  provided  for  by  the  regulations,  but  we 
understand  a  procedure  is  being  developed  within  the  IRS. 

We  appreciate  the  Subcommittee's  interest  in  this  subject 
and  look  forward  to  working  with  you  in  the  future. 

o 


ISBN  0-16-046454-4 


780160"464546 


90000 


